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is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, and Negligence, and to 
review unfolding developments of interest and 
importance. Thus, ithe JOURNAL presents 
timely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com- 
ments on pending legislation and other 
features reflecting the changing scene of 
insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 


THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing House, 
Inc., 214 N. Michigan Ave., Chicago 1, Illinois. 
Subscription Rate: $10 per year; single copies, 
price $1. 


NUMBER 378 


oOo. 
0,0 0,9 @ © 
egetetetgtetanrent 
OO? 
erereteletereterats, 
RRR KOS 
2.8, Cetera tee O 
CoM ee 
SRK 
eseeree 
ons 


Gwe 
easectrsente 
ates o 


oe. 


0M, 


ere 6, 
eee 


SXRD 


Pere 

50S ete Oe 

o LO 
SRI 


0 Wy, 
SO 
ae og Sy 





“Jury charges in res ipsa 
loquitur cases are fertile 
breeders of trouble.”—Morris 
on Torts (1953). 
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Taxation of Insurance Stocks and 
Foreign Income Under H.R. 8300 


Reporting to our readers this month is 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


HE Senate Finance Committee has voted 

to relieve fire, casualty, title and marine 
stock insurance companies of certain re- 
Strictions included by the House in the 
omnibus tax revision bill which would have 
denied the new dividend credit given indi- 
vidual stockholders of other types of cor- 
porations to those holding stock of insurance 
companies. For the present, at least, the 
committee retained the restrictions with 
regard to dividends of stock life insurance 
companies. 

The House also had provided for the 
elimination of the 85 per cent dividend re- 
ceived credit granted to corporate holders 
of insurance company stocks, but the Senate 
Finance Committee has removed this pro- 
vision in the case of all insurance companies, 
including stock life insurance companies. 

Also, the committee eliminated entirely 
from H. R. 8300 sections providing more 
favorable treatment on foreign earnings of 
most nonexempt corporations. Insurance 
companies were excluded from this more 
favorable treatment under the House bill. 
Accordingly, in order to reconcile conflict- 
ing views, the Senate Finance Committee 
tossed out the favorable treatment entirely 
without voicing opposition, as such, to the 
more favorable tax treatment of foreign 
income. 
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We believe our readers will be interested 
in statements submitted to the Senate Fi- 
nance Committee by this writer in this re- 
gard, and which appear at pages 161 to 164 
of the printed hearings of the Senate Finance 
Committee. My series of articles on “Legal 
Problems of Insurance Agents” will con- 
tinue in the August issue. 

The following is the full'text of the two 
memorandums addressed to the Senate Fi- 
nance Committee: 


Memorandum Submitted with Respect to 
Discriminatory Provisions of H. R. 8300 
as Respects Capital Stock Fire, Casualty, 
Surety and Marine Insurance Companies 


This memorandum, filed for and on behalf 
of the list of companies attached hereto, is 
directed to the following provisions of H. R. 
8300 which illogically and inequitably dis- 
criminate against capital stock insurance 
companies and their stockholders: 


1. Section 34(c)(1) and 116(b) which 
deny to individual stockholders of such in- 
surance companies the newly provided relief 
from double taxation of dividends; 

2. Section 246(a)(1) in which the 85% 
dividends received credit, to which corpo- 
rate stockholders (including corporate stock- 
holders of such insurance companies) are 
now entitled under existing law, and which 
the bill continues as a deduction for cor- 
porations generally, would be completely 
eliminated with respect to capital stock in- 
surance company dividends received by 
corporate stockholders; 

3. Section 923(d)(2) which denies to 
such insurance companies the credit pro- 
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vided in Section 37 with respect to business 
income from foreign sources; 


4. Section 951(c)(4) which denies to such 
insurance companies the right to make an 
election with respect to the treatment pro- 
vided by Part IV of H. R. 8300 with respect 
to deferred income from sources within 
foreign countries. 


These companies, in common with hun- 
dreds of other like companies, are now 
subject to tax under Section 204 of the 
Internal Revenue Code and, in accordance 
therewith, pay the full 30 per cent normal 
tax and the full 22 per cent surtax on their 
entire net income from underwriting and 
investments. Thus, these companies, under 
present laws, pay Federal income taxes at 
precisely the same rates as do manufac- 
turing corporations, mercantile corporations 
and other corporations generally. 


Under the provisions of H. R. 8300, these 
companies would be subject to the tax to be 
imposed under proposed Section 831, which, 
in part, provides: ‘Taxes computed as pro- 
vided in Section 11 shall be imposed for 
each taxable year on the taxable income 
of every insurance company (other than 
a life or mutual insurance company)... .” 
Section 11 imposes a normal tax of 30 per 
cent of taxable income and a surtax of 22 
per cent on certain taxable income in excess 
of $25,000. 


Thus, if H. R. 8300 is enacted, capital 
stock casualty and surety companies will 
continue to pay a federal income. tax on 
their entire net profits at present regular 
corporation income tax rates. Such com- 
panies do not now, nor have they in the 
past enjoyed any special tax advantage, and 
no special tax advantage is granted them 
under H. R, 8300. 


Accordingly, it is grossly inequitable that 
stockholders of capital stock casualty, fire, 
marine or surety companies should be 
denied the relief from double taxation 
newly proposed in the bill with respect to 
individual stockholders of corporations and 
now provided by law with respect to cor- 
porate stockholders. In fact, double taxa- 
tion will exist where it did not before. 


In recent years, the insurance business, as 
well as business generally and the national 
economy, has grown tremendously, and- all 
indications point to a continuation of this 
growth. Such growth requires and will 
continue to require large sums of additional 
capital. Obviously, the discrimination with 
respect to dividends paid on the stock of 
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As you read this issue you will learn 
that: 
. . . liability for injuries caused by ice 
or snow upon a sidewalk may depend 
upon the territory covered by the in- 
sured’s liability insurance policy. Page 
455. 
, in the working draft of the 
aerial collision convention, the interest 
of the air operator is sacrificed if | 
there is any chance of conflict with | 
the claimant’s complete protection. 
Page 462. 
Indiana has adopted the principle 
advanced in the uniform small-loan 
act that since licensees are permitted 
extra-usury interest rates, they are 
not to receive any other compensation 
for such loan. Page 465. | 
gain attributable to the receipt | 
by an accrual-basis taxpayer of direct- 
damage fire insurance proceeds accrues 
as income in the year in which the 
fire occurs, where its liability is not | 
contested by the insurer. Page 475. | 
in Florida a foreign mutual insur- 
ance corporation that intends to make | 
investments in the state but will not | 
do an insurance business in the state 
need not comply with the require- | 
ments of the regulatory laws pertaining | 
to the admission of foreign insurance | 
corporations. Page 490. | 





insurance companies would seriously impair 
the desirability of such stock, thereby mak- 
ing it difficult to acquire additional capital 
to meet the needs of expanding business. 
Also, the attractiveness of such stocks now 
owned will disappear with the resulting 
depressing effect on the market as selling- 
off occurs. 


While, due to the time limitations, it is 
not possible to determine fully the effect 
of the discrimination against insurance com- 
panies with respect to business income from 
foreign sources, as provided in Section 923 
(d)(2) and Section 951(c)(4), it is, never- 
theless, a discrimination that has no basis 
in reason or equity and should, therefore, 
be eliminated. 

It is, therefore, respectfully requested that 
Section 246 be amended to continue the 
present 85% dividends received credit in 
the form of a deduction for corporate stock- 
holders and that Section 34 be amended to 
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extend the benefits of the newly proposed 
relief from double taxation of dividends to 
individual stockholders of insurance com- 
panies which would be subject to the tax 
imposed by Section 831 of H. R. 8300. 


It is also respectfully requested that Sec- 
tion 923 be amended by eliminating the 
denial to capital stock insurance, companies 
of the credit provided in Section 37 with 
respect to from 
sources, and that there be eliminated from 
Section 951 the denial to such companies 
of the right to make an election with respect 
to the treatment provided by Part IV with 
respect to deferred from 
within foreign countries. 


business income foreign 


income sources 


Appropriate amendments should eliminate 
the patently inequitable discrimination pro- 
posed by H. R. 8300 against insurance 
companies subject to Section 831 of H. R. 
8300 and their stockholders, both corporate 
and individual. 


Memorandum Submitted with Respect to 
Discriminatory Provisions of H. R. 8300 
as Respects Capital Stock Life Insurance 
Companies 


This memorandum .. . is directed to 
the following provisions of H. R. 8300 which 
illogically and inequitably discriminate against 
capital stock life insurance companies and 
their stockholders: 

1. Sections 34(c)(1) and 116(b) which 
deny to individual stockholders of such in- 
surance companies the newly provided relief 
from double taxation of dividends; and 


2. Section 246(a)(1) in which the 85 per 
cent dividends received credit, to which cor- 
porate stockholders (including corporate stock- 
holders of such insurance companies) are 
now entitled under existing law, and which 
the bill continues as a deduction for cor- 
porations generally, would be completely 
eliminated with respect to capital stock life 
insurance company dividends received by 
corporate stockholders. 


These companies are now subject to tax 
under Sections 201 to 203 of the Internal 
Revenue Code, and for the past 3 years 
have been taxed under temporary provisions 
which apply a flat rate tax of 334 per cent 
on the first $200,000 and 6% per cent on 
amounts in excess of $200,000 of net invest- 
ment income with certain adjustments. These 
reduced rates are intended to be equivalent 
to the application of the ordinary corporate 
rates of 30 per cent on the first $25,000 
and 52 per cent on income above $25,000, 
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after applying “the reserve and other policy 
liability credit.” | 

H. R. 8300 provides for the extension of 
these provisions for one year (newly numbered 
801 and following), with minor changes to 
permit use of the accounting method, for 
tax purposes, employed by the company on 
its annual statement. Accordingly, stock 
life insurance companies are taxable, not 
tax-exempt organizations, and the Congress 
has chosen to tax them, as aforesaid, pend- 
ing adoption of a long-range taxing formula. 


The provisions of H. R. 8300, aforesaid, 
as presently drafted, would deny a 
porate stockholder which receives a dividend 
from a stock life insurance company the 85 
per cent dividends received deduction to 
which it is presently entitled as a credit 
under Section 26(b) of the Internal Revenue 
Code. Moreover, an individual stockholder 
receiving a dividend from a stock life in- 
surance company would be denied the new 
credit provided by Sections 34 and 116 of 
the Revenue Code of 1954. There appears to 
be no basis or logic to such denial, and sig- 
nificantly there is no expressed intention in 
the Ways and Means Committee Report to 
abolish the present 85 per cent dividends re- 
ceived credit for dividends from stock life 
insurance companies, nor does there appear 
to be any equitable reason why dividends 
from insurance stocks held by individuals 
should be discriminated against in an at- 
tempt to lessen the impact of double taxa- 
tion. In fact, the effect of these provisions 
(34(c), 116 (b) and 246(a)(1)) create more 
double taxation than now is possible under 
the existing law. It is inconceivable that 
this type of discriminatory class legislation 
could have had the serious consideration of 
the House of Representatives, but on the 
contrary has all the aspects of a “sleeper” 
which should never have been included in 
the first place had there been advance delib- 
erations and hearings with respect thereto. 
The fact that stock life insurance companies 
are subject to tax, and presumably will con- 
tinue to be subject to federal taxation in the 
future, makes these proposed provisions all 
the more incomprehensible. 

The philosophy of H. R. 8300, as respects 
the dividend situation, is intended to miti- 
gate the effect of double taxation of cor- 
porate profits. Sections 34(c), 116(b) and 
246(a) provide limitations with respect to 
the credit and deduction provided in those 
sections. These limitations are intended to 
eliminate the credit and deduction in situa- 
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Pending Federal Legislation 
Tax Bill—H. R. 8300 


The Senate has passed its amended ver 
sion of H. R. 8300, the Code of 
1954. After its passage on July 2,‘the bill 
went to a joint committee for ironing out 
of the differences between the House and 
Senate proposals. 


Revenue 


Section 105 pertains to the taxability of 
benefits received from employers’ accident 
and health insurance plans. Under present 
law amounts received as accident or health 
benefits are not taxable if paid under a 
contract of insurance but are taxable if paid 
under noninsured plans. Both House and 
Senate proposals would grant the same 
exemptions to sickness and accident bene- 
fits financed by employers, whether paid 
under insured or noninsured plans. In other 
words, amounts received under an accident 
or health plan of an employer and amounts 
received from a sickness and disability fund 
maintained under the law of a state, a terri- 
tory, or the District of Columbia, which 
requires employer contributions both are 
to be excluded from income of the 
recipient. The Senate version also includes 
amounts received from a plan of an em- 
ployee association. If enacted, the pro- 
posals would result in the nullification of 
Revenue Rulings 54-1 and 54-2. 

The tax status of benefits 
ployers’ accident and health plans is spelled 
out in detail in the Senate version. Ex- 
cluded from taxation are so much of the 
benefits received for medical care as are 
expended for such care by the employee in 
the taxable year or the immediately pre- 
ceding taxable year, benefits for permanent 
injury or disfigurement benefits for 
loss of time. Loss-of-time benefits are only 
exempt from taxation up to a maximum of 
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$100 per week; however, no waiting period 
would be required before the exemption 
would take effect. 


Accident and Health Reinsurance 


The Senate Labor Committee has ap- 
proved, with amendments, the Administra- 
tion’s accident and health reinsurance bill, 
S. 3114. The amendments, which were 
suggested by the Department of Health, 
Education and Welfare, are an attempt to 
subdue fears that the bill would be an 
opening wedge for federal regulation of 
insurance. 


Social Security Bill—H. R. 9366 


The Senate Finance Committee is now 
conducting hearings on the Social Security 
Amendments of 1954 which were passed by 
the House on June 1. The amendments, 
originally introduced as H. R. 7199, were 
reported by the House Ways and Means 
Committee as H. R. 9366. No changes 
were made by the House in the committee- 
approved measure. Following is a_ brief 
summary of the bill as it was passed by 
the House: 


Wage base—The wage base would be 
raised from $3,600 a year to $4,200 a year. 
If this amendment becomes law, taxes 
under the Federal Insurance Contributions 
Act would be figured on wages up to $4,200 
a year, beginning January 1, 1955, and an 
average monthly wage of up to $350 a 
month could be used in computing old-age 
and survivors insurance benefits. 

Coverage.—Coverage would be extended 
to include (1) self-employed professional 
persons, such as lawyers, accountants, archi- 
tects, engineers, funeral directors, etc., (2) 
self-employed farmers, (3) all domestic 
workers whose cash wages amount to $50 
or more a quarter, (4) certain homework- 
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ers, regardless of the existence or absence 
of state licensing requirements, (5) self- 
employed ministers on a compulsory basis 
and employed ministers on an elective basis, 
(6) American citizens employed by Ameri- 
can employers on foreign-flag vessels and 
aircraft, (7) American citizens working 
abroad for a foreign subsidiary of an Ameri- 
can corporation, (8) casual workers whose 
cash remuneration amounts to at least $50 
a quarter, (9) persons engaged in certain 
fishing and similar activities, (10) federal 
employees in the executive branch who are 
not under a federal staff-retirement system 
and employees of federal home loan banks 
and (11) state and local government em- 
ployees covered under a retirement system. 

Doctors, internes, policemen and firemen 
would not be covered under the bill ap- 
proved by the House. 


Benefits.—The bill would provide a sub- 
stantial increase in old-age and survivors 
insurance benefits. The provisions increas- 
ing benefits are as follows: 


Primary insurance amount: The Dill re- 
tains the two alternative methods of com- 
puting benefits but changes them so as to 
provide higher benefits in all cases. The 
present benefit formula of 50 per cent of 
the first $100 of average monthly wage plus 
15 per cent of the next $200 of average 
monthly wage would be changed to 55 per 
cent of the first $110 of average monthly 
wage plus 20 per cent of the next $240 of 
average monthly wage. The new formula 
would be available to individuals who ac- 
quired six quarters of coverage after June, 
1953, and also to individuals who first be- 
come eligible after the effective date of the 
amendments or who die after the effective 
date, prior to eligibility, provided they have 
six quarters of coverage acquired after 1950. 

Benefits would be computed under the 
other method for individuals who would not 
be entitled to benefits under the above 
formula or who would be entitled to higher 
benefits under such other method. These 
benefits are first figured under the old 
formula, which is 40 per cent of the first 
$50 of average monthly wage plus 10 per 
cent of the next $200, plus 1 per cent of the 
sum thus obtained for each year of coverage 
prior to 1951. The amount so obtained is 
then raised through a conversion table. The 
new conversion table in the bill provides 
benefit increases ranging from $5 to $13.50. 


Maximum and minimum benefits: The maxi- 
mum family benefit, which under the present 
law is $168.75, would be raised to $200. The 
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minimum benefit where there is only one 
survivor beneficiary, which under present 
law is $18.80, would be $30. Primary insur- 
ance amounts computed by the use of the 
conversion table would range from a mini- 
mum of $30 to a maximum of $98.50. 


Drop-out of low years of earnings: Changes 
in the law would permit the drop-out of up 
to five years in computing the average monthly 
wage for use with the new benefit formula. 
Individuals newly covered could drop from 
the computation the four years, 1951-1954, 
during which they did not have covered 
earnings. Persons already covered could 
also drop any four or fewer years, past or 
future, in which their earnings were lowest. 
Persons having 20 or more quarters of 
coverage would be permitted an additional 
year of drop-out, or a total of five years. 

Retirement test: The bill liberalizes the 
work test to allow earnings in covered 
employment or self-employment up to $1,000 
per year without loss of benefits. One 
month’s benefits would be deducted for 
each increment of $80 or fraction thereof 
earned over this amount. No benefit would 
be withheld for any month in which the 
individual neither rendered services for 
wages in excess of $80 nor rendered sub- 
stantial services in a trade or business. 
These provisions would continue to be in- 
applicable to retired individuals who have 
reached the age of 75. 

Another provision would require that de- 
ductions be made for any month in which 
an individual engages in noncovered re- 
munerative activity outside the United States 
on seven or more days. 


Disabled: The insured status and benefit 
amount of qualified workers who are totally 
disabled would be preserved for an extended 
period. 


Other changes.—Other proposed changes 
in the law include the following: (1) A 
dependent or survivor residing outside the 
United States would not be eligible for 
benefits unless he or she resided in the 
United States at some time in the period 
preceding the attainment of entitlement to 
benefits by the insured individual; (2) aliens 
who entered the United States illegally 
could not receive benefits; and (3). sur- 
vivors of certain insured workers who died 
before September 1, 1950, and who did not 
have an insured status under the law in 
effect at the time of death would be given 
benefits. 


(Continued on page 473) 
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ICE or SNOW upon Sidewalk 


By WILLIAM E. MOONEY 


HIS PAPER is intended to cover the 

liability, if any, of the owner, lessee or 
occupant of real estate adjacent to a public 
sidewalk when a pedestrian sustains injuries 
as a result of slipping on accumulated ice or 
snow. This is a subject distinct from that of 
the liability of the owner or occupant of 
abuilding for injuries arising on a sidewalk 
located on his premises, and naturally does 
not include a discussion of the duty to an 
invitee, customer or trespasser thereon. In- 
surance companies writing public liability 
insurance are called on to defend suits by 
those who have suffered injuries from falls 
on ice and snow. 


The fee to the street, including the por- 
tion occupied as a sidewalk, may be in the 
state,’ the county,” the municipality * or the 
abutting owner.’ It does seem strange, how- 
ever, that notwithstanding that the rule in 
a number of states is that the fee is in the 
abutting owner, insofar as probable liability 
may arise from permitting ice or snow to 
accumulate on a sidewalk, the point is rarely 
raised in litigation—apparently on the assump- 
tion that it has little or no bearing on the ques- 
tion of liability. However, some cases have 
been decided solely on the theory that the title 
to the property was not in the abutting owner.° 


Public sidewalks are naturally intended 
for the use of pedestrians. Whether the 


What is the liability of the 
property owner, lessee or occu- 
pant for injuries caused by ice 
or snow upon a sidewalk which 
is adjacent to the property? 


walks provide easy entrance to the stores 
or homes adjacent to them, or that they 
may be arteries for passage, would seem to 
have no particular relation to the question 
of liability. 

Generally speaking, snow or ice may be 
considered as resulting from acts of God, 
as man certainly has no control as to when 
the phenomena will occur, nor the amount 
thereof. Even with the modernly equipped 
weather bureaus, it is impossible to predict 
with any preciseness just where the snow 
will fall or the hazards to be occasioned. A 
snowstorm has as many incidents to it as 
to make its predicted course and accumula- 
tion purely one of conjecture. The tempera- 
ture at which the snow falls, the prevailing 
winds, the intensity thereof, the condition 
of the terrain so as to facilitate or retard 
drifting snow, and the presence or absence 
of warm or cold air currents are only a few 
of the factors to be considered. A three- 
inch snowfall may be blown off of all 





1 Roswell v. Mountain States Telephone & 
Telegraph Company, 78 F. (2d) 379 (1935). 

2 Harden v. Metz, 10 Kan. App. 341, 58 -Pac. 
281 (1899), aff'd 62 Kan. 867, 63 Pac. 1126 
(1901); Smith v. Krebs, 166 Kan. 586, 203 Pac. 
(2d) 215 (1949). 

’ Hogan v. National Sellers, Inc., 256 App. Div. 
91, 10 N. Y. S. (2d) 204 (1939); Brinlee v. 
Taylor Grain Company, 166 S. W. (2d) 724 
(1942)(Tex. Civ. App., 1943); McQuillan on 


Ice or Snow 


Municipal Corporations (3d Ed.), Vol. 10, Sec. 
30.23, p. 590, note 32; also, Sec. 30.35, p. 593, 
notes 47 and following. 

*McQuillan on Municipal Corporations (3d 
Ed.), Vol. 10, Sec. 30.32, p. 585, note 26. 

5 Nord v. Butte Water Company, 96 Mont. 311, 
30 Pac. (2d) 809 (1934); Stewart v. Standard 
Publishing Company, 102 Mont. 43, 55 Pac. 
(2d) 694 (1936); Massey v. Worth, 39 Del. 2, 
197 Atl. 673 (1938). 
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sidewalks in a wide area, due to a lack of 
moisture content and wind action; in other 
places, such a snow may cause considerable 
drifting. Under varying conditions, even 
a one-inch snow may produce icy conditions 
on sidewalks faster than a larger snowfall 
would. 

Persons living in an area where snow 
is usually expected may be prepared for it 
if and when it comes. A heavy snowstorm 
creates serious problems for the property 
owner. In a city, with its many streets, 
sidewalks, buildings and the like, a snow- 
storm produces almost catastrophic condi- 
tions at times. The size of the municipality, 
its compactness, its terrain and its popula- 
tion all contribute to the problems created. 
Rural communities also may have a prob- 
lem of snow removal, but it is not as 
serious as the problems created in a city. 
Some experimentation has been made in the 
use of melting machines, but they have a 
limited use. Consequently, large communi- 
ties have the difficulty of the actual removal 
of the snow. This task is increased because 
those who clear their walks and drives are 
inclined to push their accumulations into 
the street. Therefore, snow removal ulti- 
mately means that the snow must be re- 
moved not only from the sidewalks, but 
from the city streets as well, as it is no 
solution to push the snow from the side- 
walks into the streets, or onto the 
plots paralleling the sidewalk. 


grass 


The abutting owner does have control 
over the snow after the storm has abated. 
It is not a difficult thing for him to see that 
the snow or ice is then removed. It-may be 
too much to ask him to have heated side- 
walks, so that the snow may melt as it 
falls. A few business concerns have such 
facilities, but they are expensive to install 
and maintain. If a storm abates on a Satur- 


Mr. Mooney is general attorney, Woodmen 
of the World Life Insurance Society, Omaha 





day night it may be advisable to start re- 
moving the snow on Sunday—when recruit- 
ing the force for shoveling is sometimes a 
difficult task. The owner of a department 
store or an apartment building may be 
thinking of customer relations in having the 
snow removed. The owner of vacant prop- 
erty does not have the compelling urge to re- 
move the snow from in front of that property. 
Many of us know from experience that 
snow is rarely removed from the sidewalks 
in front of vacant or unimproved property, 
or in front of buildings that may be partially 
wrecked or abandoned. The widowed owner 
of a small home-is not in the same eco- 
nomic situation as some others may be, and 
she may permit the snow to remain. The 
owner who is on an extended trip may do 
the same. All.of these people may be under 
the same legal obligations, but it is certain 
they do not feel under the same moral 
obligations. “Good neighbors” in the winter- 
time may well refer to people who have the 
snow and ice removed from their walks, in 
due season. One’s own reaction to home 
owners who never remove snow is invar- 
iably an unpleasant one. Even those who 
do not clear their own walks are intolerant 
of others who also fail to do so. But, home 
owners usually remove the snow as a part 
of their contribution to the good of the 
neighborhood. 

The severe storm in New York City in 
1945 is still being fought out in the courts 
as to the extent of the liability of the city 
for accidents occasioned by pedestrians slip- 
ping on the city walks.’ Severe storms else- 
where predicate suits against municipalities 
and abutting owners for injuries sustained.’ 

Municipalities do not relish these suits, 
as they constitute a serious liability. Some 
claims are bound to be fraudulent, either 
as to occurrence or as to the extent of the 
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injury, and in times when juries are inclined 
to be liberal in assessing damages, the re- 
sult is costly. Even where notices of per- 
sonal injury claims are required to be given 
the municipality within a short time after 
the accident there is no denying that fraud- 
ulent and puffed-up claims are included. 

Municipalities have a difficult time clear- 
ing the snow from the streets, as it usually 
requires a. big force of men and a sizable 
outlay of money. To require the munici- 
pality to remove the snow from the side- 
walks as well only increases the burden, 
although a city will remove the snow from 
in front of all public buildings and from 
the numerous walks in public parks. There 
can be little surprise that there is the en- 
deavor to shift the burden of removing the 
snow from the walks to the abutting owner 
of property, by impressing him with a pen- 
alty or a liability, or both. 

At common law, the abutting owner was 
not liable to a pedestrian for injuries sus- 
tained by slipping on ice or snow on the 
adjoining sidewalk. The owner of the prop- 





§Tilinois Revised Statutes, Chap. 24, Sec. 23.20 
(1953). Comparable statutes in other states. 

°W. T. Grant Company v. Casady, 117 Colo. 
405, 188 Pac. (2d) 881 (1948); Swenson v. 
Lashell, 118 Colo. 333, 195 Pac. (2d) 385 (1948); 
City of Hartford v. Talcott, 48 Conn. 525 (1881); 
Stevens v. Nelligan, 116 Conn. 307, 164 Atl. 661 
(1933): Willoughby v. City of New Haven, cited 
at footnote 7; Massey v. Worth, cited at foot- 
note 5: Dunn v. J. P. Stevens &€ Company, 192 
F. (2d) 854 (Conn., 1951); Kelly v. Buyvaert, 
323 Ill. App. 643, 56 N. E. (2d) 638 (1944); 
Calhoun v. Corning, 328 Ill. App. 493, 66 N. E. 
(2d) 303 (1946); Smith v. Preston, 104 Me. 156, 
71 Atl. 653 (1908); Ouelette v. Miller, 134 Me. 
162, 183 Atl. 341 (1936); Flynn v. Canton Com- 
pany, 40 Md. 312 (1874); Leonard v. Lee, 191 
Md. 426, 62 Atl. (2d) 259’ (1948); Kirby v. 
Boylston Market, 14 Gray (Mass.) 249 (1859); 
Dahlin v. Walsh, 192 Mass. 163, 77 N. E. 830 
(1906); Sanborn v. McKeagney, 229 Mass. 300, 
118 N. E. 263 (1918): Tiffany v. F> Vorenberg 
Company, 238 Mass. 183, 130 N. E. 193 (1921): 
Pickett v. Waldorf System, 241 Mass. 569, 136 
N. E. 64 (1922); Taylor v. Lake Shore, etc., Rail- 
road Company, 45 Mich. 74, 7 N. W. 728 (1881); 
Grooms v. Union Guardian Trust Company, 309 
Mich. 427, 15 N. W. (2d) 698 (1944); Benton v. 
Berde’s Food Center, 251 Minn. 451, 44 N. W. 
(2d) 481 (1950); Riley v. Woolf Brothers, 226 
Mo. App. 661, 159 S. W. (2d) 324 (1942); Childers 
v. Deschamps, 87 Mont. 505, 290 Pac. 261 (1930); 
Headley v. Hammond Building, Inc., 97 Mont. 
243, 33 Pac. (2d) 574 (1934); Western Auto 
Supply Agency v. Phelan, 194 F. (2d), 8 
(Mont., 1939): Andresen v. Burbank, 157 Neb. 
909, 62 N. W. (2d) 135 (1954); Thibeault v. 
Manchester Shore Manufacturing Company, 94 
N. H. 53, 46 Atl. (2d) 117 (1946); Snowden v. 
Dodd, 8 New Jersey Law Journal 296; Sewall 
v. Fox, 98 New Jersey Law Journal 819, 121 
Atl. 669 (1923): Taggart v. Bouldin, 111 New 
Jersey Law Journal 464, 168 Atl. 570 (1933); 
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erty was not considered an insurer of the 
safety of persons passing along the sidewalk.’ 


It is possible that, under a specific statute, 
a city might adopt an ordinance requiring 
the owner of property to clear his walks 
of ice and snow, while another comparable 
city might not require it.” Ordinances re- 
quiring lot owners to keep the sidewalks 
free from snow and ice do not, kowever, 
relieve the municipality from its liability, 
nor does such an ordinance impose civil lia+ 
bility on the lot owner in favor of a third 
person injured by reason of its violation.” 
Such ordinances create only a public duty 
and will not support private actions against 
the owners of premises.” 


Simplification may reduce the theory' of 
freedom from liability on the part of lot 
owners to a series of progressive statements. 
It is fundamentally the duty of a city to 
remove snow and ice from the public side- 
walks so as to render them passable with 
safety. Because it is an expensive under- 
taking, a city should be provided with suffi- 
cient means to discharge this duty. Therefore, 


Moore v. Gadsden, 92 N. Y. 12 (1883); Rochester 
v. Campbell, 125 N. Y. 405, 25 N. E. 937 (1890); 
Herman v. City of New York, 148 App. Div. 


61, 131 N. Y. S. 1032 (1911); Brotzman v. 
Lindenfeld, 133 Misc. 832, 234 N. Y. S. 79 
(1929); Basson v. Heald, 154 Misc. 593, 278 


N. Y. S. 661 (1934); Herny v. Frankfort, 252 
App. Div. 538, 300 N. Y. S. 190 (1937); Nelson 
v. Schultz, 170 Mise. 681, 11 N. Y. S. (2d) 184 
(1939): Donovan v. Kane, 190 Misc. 473, 75 
N. Y. S. (2d) 462 (1947): Golub v. City of New 
York, 112 N. Y. S. (2d) 161 (1952); Hartsell 
v. Asheville, 164 N. C. 193, 80 S. E. 226 (1913); 
Clark v. Stoudt, 73 N. D. 165, 12 N. W. (2d) 
708 (1944): Van Dyke v. Cincinnati, 1 Disney 
532 (Ohio, 1857); Steinbeck v. John Hauck Brew- 
ing Company, 7 Ohio App. 7 (1916); Walker v. 
Reeves, 204 Okla. 669, 233 Pac. (2d) 307 (1951); 
Smith v. Meier & Frank Investment Company, 
87 Ore. 683, 171 Pac. 555 (1918); Rees v. Mitchell 
Company, 131 Ore. 665, 283 Pac. 1115 (1930): 
Butler v. Western Union Telegraph Company, 
92 Penn. Super. 533 (1928); Heeney v. Sprague, 
11 R. I. 456 (1877); Hale v. Knoxville, 189 
Tenn. 491, 226 S. W. (2d) 265 (1949); Rich v. 
Rosenshine, 131 W. Va. 30, 45 S. E. (2d) 499 
(1947); Seattle v. Shorrock, 100 Wash. 234, 170 
Pace. 590 (1918); Ainey v. Rialto Amusement 
Company, 135 Wash. 56, 236 Pac. 801 (1925): 
Bennett v. McGoldrick-Sanderson Company, 15 
Wash. (2d) 130, 129 Pac. (2d) 795 (1942); Gris- 


wold v. Camp, 149 Wis. 399, 1385 N. W. 754 
(1912); Sherman v. La Crosse, 181 Wis. 51, 
193 N. W. 1004 (1923). 


1 Rich v. Rosenshine (W. Va.), cited at foot- 
note 9. 

11 Stevens V. Nelligan (Conn.), cited at foot- 
note 9; Courtney v. Central Railroad Company, 
18 New Jersey Law Journal 173; Rich v. Rosen- 
shine (W. Va.), cited at footnote 9. 

12 Weller v. McCormick, 47 New Jersey Law 
Journal 397, 1 Atl. 516 (1885); Sewell v. Fox 
(N. J.), cited at footnote 9. 
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statutes could be enacted to authorize 
the passage of ordinances requiring abut- 
ting owners to remove the snow or ice or 
be charged with the cost of removal, or 
they could be penalized for their failure so 
to do. It is doubtful if a statute could be 
constitutional unless it would apply gen- 
erally throughout a state, or unless it were 
intended to affect only cities with a certain 
population. In states where cities may be 
classified according to population, such a 
statute might be adaptable to those in a 
particular class. Even in such a classifica- 
tion there could be areas in cities that would 
be so affected that would be more rural 
than urban, and where removal of snow 
from adjoining sidewalks would be a bur- 
den for the few pedestrians who might 
avail themselves of the walks. It has been 
held that a city may not, by ordinance, 
change the general law and transfer the 
responsibility for such injuries from the 
public to an individual.“ One statute em- 
powers a city to require a property owner 
to remove obstructions and to keep side- 
walks clean. Under this statute a city has 
the authority to notify a property owner to 
repair a sidewalk or to remove snow there- 
from. Failure to give notice has been held 
to be fatal to a suit by a pedestrian for 
injuries sustained.* 

The quality of service in the removal of 
snow has-come in for its share of litigation 
also. When snow is removed from a side- 
walk that is bordered by grass plots it is 
a matter of extra caution to not only push 
the snow off all of the walk, but to provide 
a margin of two or three inches, if possible, 
on the grass. After a snowfall there will 
eventually be a melting period and melted 
snow will run back on the sidewalk, forming 
ice. If the margin is provided for on the 
grass plots the water will not always run 
onto the sidewalk. However, it has been 
held * that a property owner who removes 


snow from the walk is not liable for injuries 
sustained by pedestrians who fall on ice 
formed by snow which melted and ran back 
on the sidewalk. The court said that re- 
moving the snow: lessened the danger to 
pedestrians. The fact that there would be 
no action if the snow were not removed 
would not raise an action if it were so re- 
moved as to cause some freezing. “ ‘ 
to hold a property owner answerable in 
damages, for injuries received because an 
effort is made to keep the sidewalk clear 
and to reduce the danger to pedestrians, 
would result in a hardship and injustice.” * 

















It is therefore to be noticed that the 
great weight of the decisions is to the effect 
that a property owner is not liable for injury 
to a pedestrian who falls on ice formed by 
natural causes on the abutting sidewalk, either 
at common law or under an ordinance re- 
quiring him under penalty to remove such ice 
or cover it with grit.“ The Nebraska case”* 
is somewhat out of line with the general rule, 
in that by the adoption of an ordinance and 
the giving of notice by the city to the abutting 
owner there might be a question of liability. 

















Cases have arisen when the abutting owner, 
through some carelessness of his own, has 
increased the hazard to pedestrians, in which 
event he may become liable for injuries. 
Accumulations of ice formed by water used 
by firemen in extinguishing a fire has not 
been attributed to the abutting owner so as 
to render him liable for injuries to one 
slipping thereon.” Water dripping from 
defective gutters, thus forming ice on which 
a pedestrian falls, might constitute a cause 
of action for negligence.” Where the down- 
spout was clogged or pitched incorrectly, 
resulting in water flowing over a_ public 
sidewalk and freezing, a cause of action 
would be justified as for a nuisance, if a 
pedestrian fell and was injured thereby.” 
Where a dangerous condition was caused 
by the property owner chopping away the 





13 Burke v. Columbia Lumber Company of 
Alaska, 108 F. Supp. 743 (Alaska, 1952); Hart 
v. Wright, 235 Mass. 243, 126 N. E. 383 (1920); 
Norton v. St. Louis, 97 Mo. 537, 11 S. W. 242 
(1888); St. Louis v. Connecticut Mutual Life 
Insurance Company, 107 Mo. 93, 17 S. W. 637 
(1891); Hanley v. Fireproof Building Company, 
107 Neb. 544, 186 N. W. 534 (1922); Fuchs v. 
Schmidt, 8 Daly 317 (N. Y., 1879); Harkin v. 
Crumbie, 14 Misc. 439, 35 N. Y. S. 1027 (1895); 
Rohling v. Eich, 23 App. Div. 179, 48 N. Y. S. 
892 (1897); Connolly v. Bursch, 149 App. Div. 
172, 134 N. Y. S. 141 (1912); Tremblay v. Har- 
mony Milles, 171 N. Y. 598, 64 N. E. 501 (1902); 
Slevin v. New York, 122 N. Y. S. (2d) 228 
(1953) ; and cases in footnote 9. 

14 Andresen v. Burbank (Neb.), cited at foot- 
note 9. 
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accumulation of ice and snow, but in doing 
so left hilly and slippery portions, his con- 
duct, being active and not passive, gave 
plaintiff a good cause of action.” 


It is thus noticed that the general rule 
has some exceptions, but they still may be 
reconciled with the rule. For instance, if 
the sidewalk is itself defective, so as to 
permit ice to accumulate, the abutting owner 
may be held liable.* The general rule may 
be said to apply solely to sidewalks that 
are in good condition, without unusual 
defects or conditions. A sidewalk that is 
so broken or pitched as to be hazardous 
without any accumulation of ice or snow 
would be increasingly hazardous when cov- 
ered with ice or snow. Broken eaves, or 
leaking downspouts that permit water to 
pour onto a sidewalk where it will freeze, 
could give a person a good cause of action. 


Custom of Removing Snow 


Does the abutting owner incur an obliga- 
tion based on his previous custom of re- 
moving the snow? There are cases; holding 
that he assumes an obligation in that event. 
In the Stewart case™ it was held that where 
one assumed the duty of constructing and 
maintaining the sidewalk and of removing 
accumulations of ice and snow he may be 
bound, by his prior course of conduct, to 
properly and promptly discharge his duty 
in that respect.” 


When Should Snow Be Removed? 


If the general rule is to the effect that 
the snow may not be removed at all, then 
the matter of prompt removal is of no 
concern. But, where the rule puts a burden 
on the property owner of clearing his 
walks, then the duty must be performed 
within a reasonable time. In one case” 
the occupants of the realty had not cleaned 
the abutting sidewalk at any time dur- 
ing the winter, and accumulations of ice and 
snow had remained for several weeks. In 
holding the abutting owner liable because 
of an injury due to slipping, the court said 


that there was no absolute duty to keep 
the sidewalk free from snow and ice at 
all timves, but there was a duty to remove 
it within a reasonable time if the sidewalk 
was in dangerous condition. In another 
case™ it was said that there is a duty to 
act within a reasonable time when the 
accumulation of ice and snow makes a 
dangerous condition. 


No decisions involving ice and snow 
removal have been found defining a “reason- 
able time,” and, of course, that phrase con- 
stitutes a subject in itself. 


Lessee Obliged to Remove Snow 


Some leases place the obligation of clear- 
ing the walks upon the lessees. Or, leases 
may require the lessees to obey all statutes 
and ordinances concerning the clearing of 
walks. In either event the lessee may find 
that he has undertaken obligations that 
were more than the lessor was burdened 
with. Such provision in a lease might bind 
a lessee to remove ice and snow, even in a 
state where there was no obligation so to 
do. The terms of the lease may well have 
obligated him to a performance of duties 
that he had not considered.* This creates 
a situation where, by reason of agreements 
contained in a lease, a lessee would be obliged 
to clear his walks of snow and ice; his next 
door neighbor, not under a similar obliga- 
tion, would be completely exempt. The 
third person who may have suffered injuries 
from falling on the ice or snow would be 
able to avail himself of the provisions of 
the lease. 


In some modern suburban communities 
there are no sidewalks. Most persons ar- 
rive and depart in automobiles, but service 
people, such as postmen, newsboys, servants 
and salesmen will arrive as_ pedestrians. 
At times neighbors will be pedestrians, and 
school children will usually walk to and 
from school. An abutting owner cannot 
clear the street in front of his premises, 
and yet if the rule in his state requires him 
to clear his abutting sidewalk in a reason- 
able period of time he may have a responsi- 





* Nelson v. Schultz (N. Y.), cited at foot- 
note 9. 

% Stewart v. Standard Publishing Company 
(Mont.), cited at footnote 5; distinguishing 
Headley v. Hammond Building, Inc. (Mont.), 
cited at footnote 9. 

* Stewart v. Standard Publishing Company 
(Mont.), cited at footnote 5. 

*To the same effect is Cummings v. Hennin- 
ger, 28 Ariz. 207, 236 Pac. 701 (1925). 

* Bowser v. Kahn, 160 Penn. Super. 31, 48 
Atl. (2d) 852 (1945). 
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78 (1905); Coman v. Alles, 198 Mass. 99, 83 
N. E. 1097 (1908); Cerchine v. Hunnewell, 215 
Mass. 588, 102 N. E. 908 (1913); Stefani v. 
Freshman, 232 Mass. 354, 122 N. E. 293 (1919); 
Donahue v. O’Keefe, 255 Mass. 35, 150 N. E. 
905 (1926); Miller v. United Advertising Corpo- 
ration, 131 New Jersey Law Journal 209, 35 
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325 Mass. 393, 91 N. E. (2d) 231 (1949); Bixby 
v. Thurber, 80 N. H. 411, 118 Atl. 99 (1922). 
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bility for clearing a space in the street. 
It is a practical thing to remove snow from 
a sidewalk so as to prevent melting snow 
from flowing back and freezing. This would 
seem to be impossible in clearing a path 
in the street, as the melting snow would run 
into the path and freeze. Automobiles in 
the street would destroy the best perform- 
ance that one could make in clearing paths, 
and would aid in creating ruts and ridges. 
Could the abutting owner be liable for in- 
juries sustained under such circumstances? 
Would he be liable because he ‘did not do a 
good job in removing the snow? Some 
courts might conclude that what he did was 
all right, but that his duty was not termi- 
nated until he spread grit or sand over the 
surface to prevent slipping. There have 
been no cases concerning this problem so 
far; perhaps there is more anxiety than is 
necessary. One could hardly contend that 
the snow would have to be entirely removed 
from the street. 


Contributory Negligence 


The possible contributory negligence of 
‘a pedestrian could be a defense in some 
cases. In states where comparative negli- 
gence has superseded contributory negli- 
gence, that defense may be available. Where 
there is no liability, the defense of con- 
tributory negligence is unnecessary, but if 
the owner has permitted ice to form through 
his own negligence, his only defense might 
be contributory negligence on the part of 
the plaintiff. The courts, however, have 
held that contributory negligence is a ques- 
tion of fact for the jury.” However, there 
are occasions where contributory negligence 
should be a good defense, and where it 
might be a question of law rather than one 
of fact. 


One approaching an accumulation of snow 
and ice on a public sidewalk should be 
required to exercise due care for his or her 
safety. 


In communities where it may be held to 
be negligent for one not to provide automo- 
biles with chains or snow tires, it would 
seem to be just as negligent for one to 
traverse snow-laden streets without galoshes, 
overshoes, ice cleats or the like. Nowadays 
it is possible to have an inexpensive pair of 
cleats that may be attached to one’s shoes 
without difficulty and that are easily remov- 
able and small enough to place in a purse 
or pocket when not in use. 


2 McQuillan on Municipal Corporations (3d 
Ed.), Vol. 19, Sec. 54.19, p. 644. 
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A pedestrian would seem to be required to 
use prudence when traveling on a sidewalk 
after dark, especially when he knows that 
there is a possibility of the presence of snow 
and ice. In snow-belabored communities 
prudent people often walk in the streets, 
rather. than on the sidewalks, having due 
regard to passing automobiles. Little sym- 
pathy may be extended to women who slip 
on ice or snow while wearing 2%-inch heels 
and open-toed shoes. Yet, there are count- 
less who do, and who have accidents, 


Worn-down overshoes, with the usual grips 
smoothed out, should not appeal to a court 
or jury as a proper means of protecting 
oneself from slipping. With good under- 
pinning, suited to the climatic conditions, 
there is little or no chance of slipping or 
sliding. 


A jury may properly be instructed that if 
there were a safer way known and available 
to the pedestrian, it might be contributory 
negligence for him to travel on a certain 
sidewalk, dangerous because of ice and 
snow.” 


Result of Having 
Liability Insurance 


While this question has arisen more often 
when the defendant was a charitable organi- 
zation claiming to be exempt from suits 
for torts, it is not confined to that group. 
The statement that, if a charitable organiza- 
tion has procured indemnity insurance or 
liability insurance to protect it from suits, 
it does not thereby assume a liability that 
did not exist prior thereto, is an equivocal 
one. There are cases deciding this matter 
both ways. Such an organization is accorded 
exemption for a judgment for torts of its 
agents on the theory that the trust funds 
dedicated to the charitable purpose (for 
example, hospital, orphanage, etc.) would 
be speedily dissipated if suits were permitted. 
Some courts have rejected this theory com- 
pletely and hold such organizations liable 
for the torts, as are others in the community. 
But, where an otherwise exempt organiza- 
tion has indemnity insurance or liability 
insurance, courts have been inclined to hold 
the institution liable up to the extent of the 
insurance. These decisions ignore the fact 
that the rate on such a policy would be 
lower than on a similar policy in the com- 
munity, due to the immunity accorded the 
institution, and that often such insurance 
is purchased to relieve the insured from the 


3% Whitton v. H. A. Gable Company (Penn.), 
cited at footnote 27. ; 
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burden and expense of investigating claims 
and defending suits which often are as 
costly as the payment of judgments. Then, 
such insurance may well cover other 
risks than that of people falling on side- 
walks, and for which the organization might 
be liable. Numerous cases could be cited 
covering this point in a general way, but 
this discussion is confined to cases arising 
because of one slipping on ice or snow, 
and suits against abutting owners therefor. 
In the Enman case™ the plaintiff was injured 
by slipping on ice which was formed on the 
sidewalk from water coming from the roof 
of a bay window; it was proven that similar 
conditions had existed after snowstorms 
for many years. The court held that the 
liability insurance policy was not admissible 
in evidence, saying: 


too, 


“The basis on which the defendant’s legal 
responsibility for torts rests would not be 
changed by its entering into a contract with 
an insurance company by which the latter 

undertakes to assume responsibility 
for damages resulting from accidents for 
which the defendant might be found to be 
liable * 


A charitable organization has been held 
liable for its negligence in failing to divert 
melting snow and ice from its roofs and 
gutters so as to prevent the constant forma- 
tion of ice in lumps and irregular ridges 
on the abutting sidewalk. The Supreme 
Court of Vermont” rejected the immunity 
doctrine, in a lengthy opinion, and held 
the church liable. There was no liability 
insurance involved in the case, but the court 
quoted with approval from the Andrews 
case “ where the Iowa Supreme Court said: 


“No doubt the appellant [the charitable 
institution] carries fire insurance on its large 
building If it thus protects itself 
why should it not spend part of its donated 
funds in premiums for public liability and 
employee liability insurance, against the 
day when a stranger, or an invitee, or its 
employee may be injured by its negligence?” 


Statements similar to that in the Andrews 
case and emphasized in the Foster case have 
led to the strange theory that when a char- 
itable organization is carrying liability 
insurance it must necessarily assume re- 


sponsibility for damages for accidents occa- 
sioned without fault or where the organization 
is exempt from liability.* In this cited case 
the court said: “Practically, if the plaintiff’s 
contention should prevail, the result would 
be that a plaintiff seriously injured in an 
insured hospital would get judgment while 
a plaintiff in an uninsured hospital would 
not. The distinction has no logical basis.” 


Even where the courts follow the rule 
that a charitable organization is not exempt 
from liability in the ice and snow cases, 
the fact that there may be insurance pro- 
tecting the organization should not go to 
the jury. A jury is prejudiced in favor of 
a plaintiff when it discovers the defendant 
has insurance. If the amount of the insur- 
ance is adequate to protect the charity then 
it might be unnecessary to plead that its 
insurance coverage is limited. If the in- 
surance is not adequate, there are occasions 
when it would be possible to have the court 
instruct the jury that they were limited 
in their verdict to a sum less than the total 
amount of the insurance. 

There have been several cases decided 
where the matter of insurance carried by a 
defendant who had no exempt status was 
involved. In one case” the defendant was 
not held liable for injuries due to failure to 
remove snow and ice from the sidewalk in 
front of his building. The evidence dis- 
closed that the defendant cleaned the side- 
walk in front of her store. It was agreed 
by the parties at the trial that the defendant 
had liability insurance against loss by per- 
sons who might be hurt in falls on the 
sidewalk. While the court held that the de- 
fendant had no control of the portion of the 
sidewalk on which the accident occurred 
and therefore was not under the duty of 
keeping it in repair, it did indicate, in line 
with the decision in the Perkins case,” that 
if the liability insurance were limited to 
losses arising from claims by persons on 
the sidewalk it would be an admission of 
control of all the sidewalk. 


It would seem well, in view of this deci- 
sion, to check liability insurance policies to 
see that they do not cover more territory 
than the insured owns or controls, for courts 
might find that such an insurance policy is 
an admission of control. [The End] 





x Enman v. Trustees of Boston University, 
270 Mass. 299, 170 N. E. 43 (1930); see case of 
Krauger v, Schmiechen, 264 S. W. (2d) 311 
(1954). 

® Foster v, Roman Catholic Diocese, 116 Vt. 
124, 70 Atl. (2d) 230 (1950). 

% Andrews v. Y. M. C. A., 226 Iowa 374, 284 
N. W. 186 (1939). 
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34 See Cristini v. Griffin Hospital, 124 Conn. 
282, 57 Atl. (2d) 262 (1948). 
» * Calabresa v. Lynch, 271 Mass. 41, 170 N. E. 
813 (1930). 

36 Perkins v. Rice, 187 Mass. 28, 72 N. E. 323 
(1904). 


In the working draft of the convention, the air op- 


erator’s interest is sacrificed if there’s any chance 


of conflict with the claimant’s complete protection 


Pasi CoMiiien Cnsinindtion 


Proposed by the ICAO Legal Committee 


HE LEGAL COMMITTEE of the 

International Civil Aviation Organiza- 
tion,’ having completed its job with respect 
to revisions of the Rome” and Warsaw * 
Conventions, has now advanced the Aerial 
Collision Convention to first place on its 
agenda for consideration at its meeting 
this fall. 


Since lawyers and the aeronautical indus- 
try will be hearing of this convention for 
the next year or two and the matter will 
likely be on the agenda of a future diplo- 
matic conference—possibly along with the 
Warsaw Revision at The Hague in 1955 
—a brief history and general statement of 
its content may be of interest. 


This subject was one of the 11 cqnventions 
drafted by the Comité Internationale Tech- 
nique d’Experts Juridiques Aériens (Inter- 
national Technical Commission of Experts in 
Air Law, commonly referred to as CITEJA), 
established by the First International Con- 
ference on Private Aerial Law which con- 
vened in 1925 at Paris, long before there 
was an aviation industry and before its 
needs were anything more than speculation. 
CITEJA was established as a continuing 
committee at that conference, at which 41 
nations, not including the United States, 
took part. CITEJA held meetings through 
a number of years—being joined in 1935 
by representatives of the United States— 
until the Fourth International Conference 
on Private Air Law held in Brussels in 1938. 

.The following conventions were drafted 
by CITEJA: I. Liability to Passengers 


and Shippers; II. Liability for Terrestrial 
Damage; III. Liability for Collision Dam- 
age; IV. Registration of Aircraft Title; V. 
Mortgages of Aircraft; VI. Attachment of 
Aircraft; VII. Aircraft Commander’s At- 
thority; VIII. Aircraft Personnel’s Con- 
tract of Employment; IX. Salvage at Sea; 
X. Salvage on Land; XI. Lessor’s and 
Lessee’s Relative Responsibility; and XII. 
Interpretation and Application of These 
Conventions.* 


Four of the above conventions have been 
finalized by international conferences’ but 
only one, the Warsaw Convention,® has re- 
ceived wide recognition by ratification or 
adherence by most major nations of the world. 


Work on the Aerial Collision Convention 
was developed by CITEJA from 1930 to 
1936, with Professor Ambrosini of Italy as 
rapporteur. In 1936 a draft convention was 
completed at the Berne Session and sub- 
mitted to the international conference held 
at Brussels in 1938, but no action was taken. 


In 1947 the ICAO legal committee took 
over the work of CITEJA, and in 1948 
circulated to the nations a questionnaire 
which incorporated material relating to the 
question of aerial collisions. However, the 
attention of the committee was concentrated 
upon revisions of the Rome and Warsaw 
Conventions and it was not until the ninth 
session in Rio de Janeiro, in August, 1953, 
after work had been completed on both 
the Rome and Warsaw Conventions, that 
the ICAO legal committee decided that 
the Aerial Collision Convention should be 





1Orr, ‘‘What Is the International Civil Avia- 
tion Organization?’’ The Insurance Law Jour- 
nal, February, 1950, p. 94. 

2 1933 USAvR 284. 

3 49 Stat. 3000 (1934). 

4See Wigmore, The Journal of Air Law, July, 
1937, p. 292. 
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> Four conventions: Warsaw Convention (War- 
saw, 1929), Rome Convention and Attachment of 
Aircraft Convention (Rome, 1933) and Salvage 
at Sea Convention (Brussels, 1938). 

®Orr, ‘‘The Warsaw Convention,’’ 
Law Review, March, 1945, p. 423. 
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given preferred attention and placed upon 
the provisional agenda for the tenth session 
of the committee to be held in the fall of 
1954. Apparently, it is the intention 
ICAO to impose all conventions originated 
by CITEJA, on the aviation industry, 
whether or not there is a legitimate de- 
mand for treaties conceived by a group of 
legal theorists before there was enough of 


of 





sible, the lessor is made his compulsory 
insurer. The person responsible for an air- 
craft is jointly and severally liable for dam- 
age done by a thief, or other use without 
consent, unless he proves that he exercised 
“due care” to prevent such use." The bur- 
den is on him, not the person charging him 
with wrong! 

The following general principles are in- 
cluded: 


Scope of the Convention—The conven- 
tion is applicable when the damage is caused 
in the territory of a contracting nation 
when at least one of the aircraft involved 
is registered in the territory of another 
contracting nation.” It applies to every 
such collision between two or more aircraft 
in flight and to damage which is caused to 
aircraft in flight by the operation of another 
aircraft in flight even if no actual collision 
occurs.“ It does not apply to military, 
customs or police aircraft, nor to collision 
over the high seas or over the territory of 
noncontracting nations. 

Basis of Liability—The operator is made 
liable only when it is proved that damage 
was caused by his negligence or that of 












an air industry to demonstrate the need. his servants or agents.“ This, at least, is 
heal A subcommittee was appointed to prepare a Pend hensenene from the nue taany: 
5 but a working draft of an Aerial Collision Comparative Negligence.—It is provided 
7a Convention at a meeting in Paris, in Janu- that liability shall be in proportion to the 
nn ary, 1954. This draft’ follows generally respective degrees of negligence and if the 
vorld, the unjust and arbitrary paternalistic ideology proportion cannot be determined, the lia- 

: of the Rome Convention, the original of bility shall be shared equally.* 

a which has been repudiated by most nations Forum.—It is provided that all suits must 
Iy a8 ) haste revicon of 1092, which also is find P¢ Prosecuted in the nation over which 
' ie little enthusiasm for satification® “It Sccurrence cock pees Sa a 
sub- is equally evident in the collision draft that eset be et oe ee ek 
held ay the interest of the claimant + eis ii: Coupies — oa para 
ken ered the nerest of the ar operator "aglgenee rales the posit of malin 
took being entirely secondary and consistently “¢ 43. 0400 qp.ce oo ¢- : : 
1948 sacrificed if there is any chance of conflict Se ie — wo a ae 
naire with the claimant’s complete protection. SS ee ae snes 
0 the For instance: The person responsible for. Enforcement of Foreign Judgments.—En- 
, the operating the aircraft is held responsible for Saeco ya of the judgments of foreign courts 
rated the acts of his servants, whether or not i” all contracted nations is provided, with- 
rsaw within the scope of their authority... When Ut possibility or review by the courts of 
ninth an aircraft is leased for 14 days or less, such nations, ° except in certain restricted 
1953, the lessor is held jointly and severally liable ©!™cumstances. Phis directly violates estab- 
both for the acts of the lessee,” although he has lished policy of the United States of America. 
that § nothing whatever to do with the operation. Limitation of Liability—It is proposed 
that For fear that the lessee has not taken out that the convention limit the liability of any 
d be insurance, or may not be financially respon- operator for damage resulting to each air- 
War- ™LC/Working Draft No. 465. 2 Art. 17. 
nt of SOrr, ‘‘The 1951 Draft of the Rome Conven- 13 Art. 1, 1. 
lvage tion Revision,’’ The Insurance Law Journal, 14 Art. 5. 

May, 1952, p. 329. 15 Art. 11. 
ginia ® Art. 2, 3(a). 6 Art. 14. 

* Art. 3. @ Art. 14, 4. 
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1 Art. 4. 


Aerial Collision Convention 


craft and incident, but no such limits were 
fixed at the Paris conference. The unprec- 
edented * Rome limit of 500,000 gold francs 
($33,167 in United States currency), however, 
is fixed for injury or death of each person.” 


Unlimited Liability—The proposed con- 
vention includes an escape from all limita- 
tion similar to that of the Rome,.Convention 
which voids the limitation in case the dam- 


age is caused by a deliberate act or omis- 
sion, done with intent to cause damage.” 
Of course, as long as an escape which de- 
pends upon a factual situation is provided, 
litigation is encouraged, since the limit is 
in doubt until legally determined. 


not be 
after 


Time Limitation.—Action would 
permissible under the convention 
three years.” 


[The End] 
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INDUSTRIAL TOTAL 





No. oe cates 


(000 of 
Omitted) Omitted) Contracts Omitted) 


No. * 
(000 
Omitted) 


Amount No. 
000,000 (000 
Omitted) Omitted) 


Amount Amount Amount 
(000,000 (000,000 Per 
Omitted) 


Omitted) Family 





2,650 599 
330 105 
710 156 

7,120 3,744 

1,821 840 347 


3,600 1,840 943 
576 180 210 
1,366 690 480 
3,012 2,190 700 
2,817 2,860 922 
557 250 53 
13,747 6,450 2,654 
4,804 2,400 1,242 
3,441 1,290 359 
2,420 1,050 320 
2,064 980 457 
1,930 1,790 850 
932 450 156 
3,214 1,070 480 
6,340 3,040 = 1,135 


7,711 4,960 2,281 
3,700 1,660 713 

969 1,220 306 
4,922 2,720 995 


Montana 682 270 64 


$1,827 
714 
967 
14,070 


Arkansas 
California 
‘Colorado 





Connecticut 
Delaware 
Dist. of Col 
Florida 
Georgia 


Illinois 
Indiana 
Iowa 

Kansas 





Kentucky 
Louisiana 
Maine 

Maryland 


Michigan 
Minnesota 
Mississippi 
Missouri 


1,674 


$945 4,782 
227 187 
283 701 

7,180 4,358 
517 444 

1,658 691 
400 139 
894 


6,067 
582 
1,247 
12,808 
1,553 


3,994 

843 
1,823 
5,795 
7,348 


332 
15,136 
6,800 
2,570 


$3,751 
1,005 
1,467 
22,905 
2,498 


5,965 
1,052 
2,340 
4,948 
5,581 


685 
22,103 
8,746 
4,291 
3,365 


3,583 
3,808 
1,313 
5,154 
10,217 


$979 $4,200 
64 3,500 
217 
1,655 
160 





337 
692 
826 3,777 
1,337 5,181 
111 50 
5,929 6,651 
2,832 3,144 
628 682 
673 782 


782 2,346 
1,064 3,054 
203 446 
2,984 


1,034 
2,250 4,208 


5,309 3,891 
1,311 814 
349 761 
1,944 2,817 
151 66 











Nebraska 1,790 640 
Nevada 188 150 
New Hampshire 703 370 
New Jersey ... 3,350 8,527 2,800 1,351 
New Mexico .. 219 542 340 70 


New York .... 9,760 25,755 8,430 5,083 
North Carolina 1,485 3,133 2,230 801 
North Dakota . 283 606 300 63 
Ohio y 11,309 4,760 2,258 
Oklahoma 2,038 


980 412 
Oregon 1,755 790 340 
Pennsylvania 14,776 6,380 2,872 
Rhode Island .. 1,142 540 202 
South Carolina 1,306 


840 449 
South Dakota . 639 260 35 


2,382 1,870 861 

8,224 5,260 2,017 

896 540 177 

190 448 280 38 
1,330 3,229 1,610 594 


2,735 

1,440 960 415 

4,603 2,400 833 
341 110 31 


$186,710 93,100 40,013 


Tennessee 


Washington 1,250 
West Virginia 660 
Wisconsin 1,924 
Wyoming 139 


Total—U. S. 77,379 


*Includes group certificates. 


Source: 


1% For economic analysis, see Orr, ‘The 
Warsaw Convention Revision,’’ Journal of Air 
Law and Commerce, Winter, 1954, p. 39. 
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$79,768 


341 319 108 
59 15 
167 389 153 
3,506 4,610 1,852 
136 165 64 


‘11,341 «9,180 —«3,646 
1299 3/561 —«1060 
76 7 2 


5,830 7,091 2,590 
784 719 258 
551 228 78 

6,454 11,152 3,910 
280 848 331 
595 3,570 1,065 

68 9 2 


1,214 3,297 993 
3,564 4,638 1,613 
269 219 69 
77 173 68 
1,054 3,544 1,011 


1,055 463 153 
861 A 373 2,116 
1,506 472 4,086 
93 4 184 


111,659 $37,781 - 229,051 


3,080 


2,384 
25,140 
1,753 
2,966 
709 


4,589 
13,401 
1,234 
593 
5,294 


3,943 
2,674 
6,581 

438 


$304,259 


819 


5,468 
1,911 





Institute of Life Insurance, Division of Statistics and Research. 


19 Art. 6, 2. 
3° Art. 7. 
1 Art. 15. 
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$4,200 
3,500 
2,700 
4,900 


8,200 











By ROBERT H. CHRISTY 


Insurance Department, State of Indiana 





Credit Life, Health and Accident Insurance 


and the Small-Loan Industry in Indiana 


The controversial question: Should small-loan com- 


panies be permitted to sell credit life, health and 


accident insurance in connection with their loans? 


* MALL LOANS’ in the period between 
\J 1945 and 1952 increased threefold in 
the United States.* The increase in Indiana 
follows the national trend.* 

“Moneylenders,” from the beginning of 
commercial transactions, became a definite 
part of commerce. They were always avail- 
able to deal with the enterpriser who had 
a project where it was fairly sure that 
such undertaking would be a success. The 
lender furnished the money and then sat 
back and let the originator of the project 
do all the work, with the lender taking 
most of the profits. Shakespeare, in his 
famous play “Merchant of Venice,” por- 
trayed the feeling of the commercial men 
toward moneylending through the character 
of Shylock. The proverbial “pound of 
flesh” to be taken from over the heart in 
return for a loan virtually “kills” any gain 
that the borrower would obtain. 

On the other hand, historians state that 
unless capital had been advanced, the 
world today might still be grouped around 
the Mediterranean Sea area. The journeys 
of Marco Polo were underwritten for the 
purpose of seeking new trading routes. 
Christopher Columbus had to have the aid 
of a queen’s jewels for his history-making 
voyage. The colonization of America could 
not have been accomplished without the aid 
of capital that was loaned. Even in In- 
diana’s capital city, Indianapolis, an ample 
water supply would not have been possible 


had not the Metropolitan Life Insurance 
Company loaned several million dollars to 
the water company for the purchase of the 
land and everything necessary for the build- 
ing of Geist reservoir. 

During the growth of the United States 
after the Civil War, large projects were 
usually financed by the formation of corpo- 
rations and the selling of stock, since it 
was difficult to find a moneylender: with 
a large amount of capital. However, there 
was always the need for small amounts of 
capital and the professional moneylender 
was available with his usual high rate of 
interest. 

When individuals, partnerships and cor- 
porations gradually accumulated wealth, 
there naturally was the desire to put their 
accumulated wealth to work. The greedi- 
ness of a few lenders as to interest rates 
gradually forced the various lawmaking 
bodies to set a legal rate of interest on 
loans. The professional “Shylock,” how- 
ever, was not asleep and persuaded most 
of the lawmaking bodies to make an excep- 
tion for smaller loans on the theory that 
they were entitled to a higher rate of 
interest because they did not have the ad- 
vantage of security that the large lenders 
had available. Establishment of a legal 
maximum rate of large loans 
has stabilized that portion of the loan indus- 
try but the small-loan portion remained a 
controversial subject. 


interest on 





1For the purpose of this paper, small loans 
are defined as loans of $500 or less. No state 
small-loan statute exceeds $500. The majority 
of states set the maximum amount of a small 
loan as $500, whereas the minority still set the 
maximum as $300. 


Small-Loan Industry 


2 Federal Reserve Bulletin (March, 1953), p. 
276. : 

3 Annual Report of the Department of Finan- 
cial Institutions, State of Indiana (July 1, 1945, 
to June 30, 1946), p. 50, and (July 1, 1952, to 
June 30, 1953) report not yet in printed form. 
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In 1916 the National Association of Small 
Loan Lenders met with representatives of 
the Russell Sage Foundation to agree on 
a draft for a uniform small-loan act.’ As 
is true with any uniform act, it is usually 
passed by the various states with many 
variatiens from the original draft. Every 
state, with the exception of Texas, per- 
mitted a monthly interest rate on small- 
loan balances. Texas has a constitutional 
provision which sets 10 per cent per annum 
as the maximum on interest.° This would 
appear to be a lesser interest rate than the 
other states permit by their monthly inter- 


est on the balance. 


Texas citizens apparently believe that 
since the maximum interest rate on all 
loans is set by their constitution, competi- 
tion among lenders will force a fair interest 
rate on large loans, and if the small lenders 
charge the permitted maximum, it is still 
less than other states. However, they are 
not too pleased with the lack of regulation 
A current recommenda- 
tion by the state junior bar of Texas to 
the legislature would change the constitu- 
tional limitation on maximum interest and 
would subject small strict 
supervision by the banking commissioner. 
The proposed statute after the constitutional 
amendment would permit the maximum of 
3 per cent per 
of small loans.’ 


of small lenders.® 


lenders to a 


month on unpaid balances 


The maximum rates in states other than 
Texas range from 2% per 
cent on loan balances of $300 and less, and 
somewhat less on larger loan balances. A 
few states still permit 3% per cent per 
month and few permit less than 2% per cent 


cent to 3 per 


*Robinson and Nugent, Regulation of the 
Small Loan Business (New York, Russell Sage 
Foundation, 1935), pp. 111-117. 

5 Texas Constitution, Art. XVI, Sec. 11. 

® Reavley, ‘‘New Plan for Texas Small Loan 
Business,’’ 6 Conference on Personal Finance 
Law 106-107 (1952). 

7 Article cited at footnote 6. 
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Division of Small Loans, Department 
of Financial Institutions; and the Hon. 
Harry E. Wells, Insurance Commis- 
sioner, State of Indiana, is also acknowl- 
edged by the author. 

He is indebted to Mr. Oren D. Pritch- 
ard, Indiana manager of the Union Cen- 
tral Life Insurance Company of Cincinnati, 


Ohio, for the supplying of certain material. 


per month. Generally speaking, small-loan 
rates are three to four times the general usury 
rates in southern and western states and 
five to six times the general usury rates 
in northern and eastern states.* 


Indiana’s statute permits a monthly inter- 
est rate on the unpaid balance and gives the 
Department of Financial Institutions the 
authority to set a lower rate than that 
prescribed by the statute.” Acting under 
such express power, the department has 
fixed the rate on small loans at 3 per cent 
per month on any part of the unpaid balance 
not exceeding $150, and 1% per cent per 
month on any remainder of the unpaid 
balance.” 

Assuming that a borrower secured a loan 
of $300 and agreed to repay at the rate of 
$25 per month until such loan had been 
repaid, computations show that it would 
take 14 payments of $25 and one payment 
of $13.17 to repay such loan and interest. 
Thus, in 15 months the borrower would 
have paid $363.17, which means that the 
rate of interest is slightly more than 21 
per cent per annum.” 


The theory that the various states per- 
mitted extra-usury interest rates for small- 
loan licensees for the purpose of covering 


all the risks associated with the making 
of unsecured loans, is generally accepted 
by those outside the small-loan industry 
as well as by those within.” This is sub- 
stantiated by a section of the uniform 
small-loan act which states in substance 
that: “In addition to the rate of interest... 
no further or other charge or amount 
whatsoever for examination, service, broker- 
age, commission, expense, fee, or bonus or 

8’ Parish, ‘“‘Credit Insurance and the Small 
Loan Industry,’’ 6 New Mexico Business §&, 
note 41 (1953) 

® Burns Indiana Statutes Annotated, 1950 Re- 
placement, Sec. 18-3002. 

1 Small Loan General Order No. 1, adopted 
March 21, 1951, effective July 1, 1951. 


11 See table of computations at Appendix A. 
% Article cited at footnote 8, at p. 9. 
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other thing or otherwise shall be directly 
or indirectly charged, contracted for, or 
received . .. .” Indiana, in its small-loan act, 
adopts this principle.” 

The recent phenomenal expansion of in- 
stallment credit ™ has alerted the insurance 
industry to the demand of lenders for life 
insurance and health and accident insurance 
as additional security for large loans in the 
face of postwar inflation. Benefits of such 
insurance are just as attractive to the bor- 
rower as they are to the lender and insurer. 
The lender has additional security, the in- 
surer has a new source of income and the 
borrower has the psychological peace of 
mind in knowing that in the event of death, 
the life insurance coverage will pay off 
the balance owed so that his dependents 
will not be left with a debt but rather will 
be left with the item that is being purchased, 
clear and unencumbered. In the event of 
an illness or accident, the health and acci- 
dent insurance will take care of the pay- 
ments until the borrower has recovered. 
meritorious situation, 
drawbacks. One 
commissioner summarizes 
the wrongs of credit insurance as being 
threefold: It is attractive to the dishonest 
and unscrupulous lender and insurer; rates 
charged for credit insurance will be dif- 
ficult to control because of the aggressive 
opposition of the life insurance industry; 
and there is no competition, since the buyer 
of such insurance, the borrower of a loan, 
does not have the choice of insurers because 
he must take it from the lender.” 


Along with any 
there are usually 
state insurance 


some 


Generally, however, it is not difficult to 
envision the mutuality of benefits received 
on behalf of the borrower, lender and 
insurer in the field of large loans. The 
opportunity for the lender and insurer to 
take advantage of the borrower is present 
and in situations where the borrower is 
coerced into taking credit insurance it can 
usually be found that the pendulum swings 
in favor of the lender and perhaps the 
insurer, if the insurer is one that is lax 
in claim paying. Where there is coercion, 
it is usually found that the lender is not 
one enjoying the most savory reputation 
in the community. He is more interested 
in his profits than he is in maintaining 
good will, stability in the community or the 
other well-known features enjoyed by the 


8 Cited at footnote 9. 

4 Federal Reserve Bulletin (April, 1953), pp. 
346-347. 

18 See letter at Appendix B. 
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sound and prudent lender. The unscrupu- 
lous lender is more likely to enter into a 
business arrangement with the unscrupulous 
insurer, and when such occurs the borrower 
will receive very little benefit. Fortunately, 
the unscrupulous lender and insurer, in the 
opinion of various state regulatory officials, 
are in the minority in the field of large 
loans. This is also the opinion of Indiana 
officials.” 

Since the business of the small lender 
likewise has increased since World War II, 
a few insurers saw the possibilities of the 
sale of credit insurance with small loans. 
One Illinois insurer who specialized in the 
“five-and-ten cent” insurance pushed its 
underwriting to a whopping $650 million 
in 1951. 

In 1916, when the small lenders met with 
representatives of the Russell Sage Founda- 
tion to draft a uniform small-loan act, most 
of the questions concerning small loans 
were reasonably settled to the satisfaction 
of the lender and borrower. Questions 
such as whether a higher rate of interest 
than the usury rate should be permitted 
on small loans, and whether small lenders 
should be licensed and supervised by the 
state, were answered by legislation in the 
various states. The current controversy, as 
to whether credit insurance can be sold by 
the small lender in connection with a loan, 
threatens to become a heated issue. 

A professor of business administration 
from New Mexico University, after writing 
a comprehensive article on the issue,” called 
the public’s attention to many of the abuses 
at a luncheon address in Albuquerque, New 
Mexico, on February 3, 1954. The pro- 
fessor, in his article, expressed the opinion 
that the high rate of interest charged by 
the small lender was sufficient return from 
his investment and that he should not be 
permitted to sell credit insurance, with 
commissions going to him, in connection 
with such loans. Receiving any additional 
commissions from ‘such sale is the same as 
taking a pint of blood in addition to the 
pound of flesh. The newspaper reporters 
in the locale were quick to sense the news 
value of the professor’s opinion and for a 
few days afterwards had a “field day.” 

The National Association of Insurance 
Commissioners (NAIC) likewise has con- 
sidered “ the problems of credit insurance 


1% Informal interview with the Hon. Joseph 
McCord, director of the Department of Finan- 
cial Institutions, State of Indiana. 

7 Article cited at footnote 8. 

18 Proceedings of the National Association of 
Insurance Commissioners (1954), p. 118. 
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and just recently a subcommittee of that 
association sought further information by 
holding a public hearing in Chicago, Illi- 
nois.” It is interesting to note that the 
National Board of Life Underwriters pre- 
sented a resolution to the NAIC urging 
legislation in the various states that would 
prohibit any commissions from insurance 
to small lenders.” ; 

At the NAIC subcommittee hearing in 
Chicago on April 26, 27 and 28, 1954, repre- 
sentatives of the credit insurers, lenders, 
life insurers and health and accident under- 
writers summarized their positions. The 
credit insurers made little mention of credit 
insurance and small loans but concentrated 
on the benefits of credit insurance with 
large loans and by implication took it for 
granted that the same benefits applied to 
small loans. This was also the position 
taken by the lenders, with the exception of 
two large chain lenders who violently op- 
posed the sale of such insurance with small 
loans. Life insurers and health and accident 
underwriters made it clear they were op- 
posed to legislation that would subject their 
premium rates to state supervision.” 


Case Law and Statutes 


Case law early developed the position 
that the requirement of insurance to better 
secure the chattel upon which a chattel 
mortgage was taken as security fora loan 
was not usurious.” Chief among. such 
charges was the assurance of title.” Re- 
quirement that the borrower take insurance 
on an automobile which was mortgaged 


van, Commissioner of Insurance, Kansas. 

2» Resolution of the National Board of Life 
Underwriters: ‘‘RESOLVED: That National 
Association of Life Underwriters go on record 
as urging legislation prohibiting the payment 
of any commissions, fees, or emoluments what- 
soever to the lending institution in connection 
with sale of group credit or individual credit 
life insurance with small loans.’’ 

*1 The writer of this article attended the Chi- 
cago meeting in an official capacity. 

2 Niles v. Kavanaugh, 179 Cal. 98, 175 Pac. 
462 (1918). 

*3 London Realty Company v. 
N. Y. 264, 100 N. E. 800 (1913). 

*4 Platz v. Lapinski, 263 Mich. 240, 248 N. W. 
607 (1933). 

*% Martorano v. Capital Finance Corporation, 
289 N. Y. 21, 43 N. E. (2d) 705 (1942). 

2 Auto Owners’ Finance Company, Inc. . 
Coleman, 89 N. H. 356, 199 Atl. 365 (1938); 
Maellaro v. Madison Finance Company of Jersey 
City, 130 N. J. L. 140, 31 Atl. €2d) 485 (1943). 

27 State v. Bankers Finance Corporation, 41 
Del. 566, 26 Atl. (2d) 220 (1942); Hartridge v. 
Home Life and Accident Insurance Company, 
246 S. W. (2d) 666 (1952). 
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to secure a loan was not usurious.“% A 
certificate of insurance sold to a borrower 
from a master policy held by the lender 
for fire and theft insurance was also ap- 
proved by the court.” The requirement 
that the borrower take insurance on the 
mortgaged chattel in an amount larger and 
longer than the amount and term of the 
loan was approved by a court.” Other 
cases have followed the general rule that 
a requirement of reasonable and bona fide 
insurance in connection with a loan is not 
usurious.” 


Courts do recognize that there are some 
transactions where unreasonable insurance 
requirements were intended as a camou- 
flage by a tricky lender to evade the usury 
law. In such instances where there was 
sufficient evidence, the courts did not hesi- 
tate to declare the unreasonable insurance 
requirements as usurious.” 

In the cases where the lender requires 
the borrower to purchase credit life and 
credit health and accident and name the 
lender as the beneficiary as a condition 
precedent to a loan, the courts are divided 
in their opinion. 

A review of court decisions which oc- 
curred prior to the turn of the century 
shows that it was a violation of usury laws 
for the lender to make the purchase of 
credit life insurance precedent to the grant- 
ing of a loan, if the interest paid and the 
premium exacted exceeded the legal maxi- 
mum interest rate.” The rationale of those 
early cases apparently was the court’s ob- 
jection to the lender’s compulsion of the 


28 Jernigan v. Loid Rainwater Company, 196 
Ark, 251, 117 S. W. (2d) 18 (1938); People v. 
Schwartz, 296 N. Y. 547, 68 N. E. (2d) 860 
(1946); Columbia Auto Loan, Inc. v. District of 
Columbia, 78 Atl. (2d) 857 (D. C., 1951); Vee 
Bee Service Company v. Household Finance 
Corporation, 51 N. Y. S. (2d) 590, 63 N. E. 
(2d) 29 (1944); Commonwealth ex rel. Grauman 
v. Continental Company, Inc., 275 Ky. 238, 121 
S. W. (2d) 49; Peebles v. State, 87 Ga. App. 
649, 75S. E. (2d) 35 (1953). 

2 Missouri Valley Life Insurance Company 
v. Kettle, 2 F. 113 (CC Neb., 1880); National 
Life Insurance Company v. Harvey, 7 F. 805, 
(CC Iowa, 1881); Missouri, Kansas & Texas 
Trust Company v. McLochlan, 59 Minn. 468, 61 
N. W. 560 (1894); Matthews v. Missouri, Kan- 
sas & Texas Trust Company, 69 Minn. 318, 72 
N. W. 121 (1897); Brower v. Life Insurance 
Company, 86 F. 748 (CC N. C., 1898); Missouri, 
Kansas & Texas Trust Company v. Krumseig, 
172 U. S. 351 (1899); Clague v. Their Creditors, 
2 La. 114, 20 Am. Dec. 300 (1830); Miller v. 
Life Insurance Company of Virginia, 118 N. C. 
612, 24 S. E. 484 (1896); Roberts v. Life Insur- 
ance Company of Virginia, 118 N. C. 429, 24 
S. E. 780 (1896); Carter v. Life Insurance Com- 
pany of Virginia, 122 N. C. 338, 30 S. E. 341 
(1898). ; 


IL J—July, 1954 
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insurance and the 
lender intended to 


presumption that the 
violate the usury law. 
There were also cases prior to 1900 that 
held the sale of reasonable credit insurance 
in connection with a loan as a separate 
transaction and not in violation of the 
usury law.” 


After 1900 the courts began to adopt 
the principle that reasonable credit insur- 
ance as the primary security or as additional 
security was a benefit to the borrower and 
was not in violation of the usury law even 
if the lender sold such insurance and re- 
ceived a commission.” It should be noted 
that these decisions were all in connection 
with large loans. In one case where a loan 
of $150 was conditioned on the purchase 
of a $3,500 life insurance policy with an 
annual premium of $84.07, the court held 
that this was unreasonable and constituted 
usury.” 

Whether a life insurance policy equal to 
the amount of a small loan would be an 
unreasonable requirement, or would consti- 
tute usury, has not been directly answered 
by any court. To answer this question, the 
small-loan and statutes of the 
jurisdiction would have to be construed 
together. 


insurance 


Eleven states * by statute have expressly 
permitted the small lender to sell credit 
insurance in connection with small loans. 
One state has, prohibited the 
lender or any of his employees from re- 
ceiving any from such sale.” 
After some experience under such statutes 
three states have by administrative rule- 
making authority practically nullified the 
express legislative authority.” One of the 
three states recently further curtailed the sale 
of credit insurance with small loans with the 
aid of an attorney general’s opinion.” 


however, 


commission 








the ones mentioned above, have outlawed 
credit insurance with small loans, by rule 
or regulation. One other state® by regula- 
tion has approved the sale of credit life 
but prohibits credit health and accident. 
The remaining states have remained silent 
on the subject through statutes and ad- 
ministrative rules and thus the lenders and 
insurers in those states take the presump- 
tion that “silence is acquiescence.” 


The Problem in Indiana 


What is the law in Indiana on the ques- 
tion of whether credit life, health and acci- 
dent insurance can be required and _ sold 
in connection with a small loan? Are there 
any abuses by the lenders if such insurance 
is sold? Has the legislature expréssly 
spoken upon the question? Have the courts 
ruled upon the question? These questions 
are not easily answered. 

Before discussion of what the law might 
be upon the question, as a practical matter 
it should be ascertained whether small 
lenders are actually selling credit insurance 
in connection with their loans. Officials of 
the Department of Financial Institutions 
state that such insurance is being sold but 
not in large quantity and to their knowledge 
there have been but very few abuses.” 
Records of the Department of Insurance, 
State of Indiana, indicate there are a few 
insurers specializing in underwriting credit 
insurance admitted to do business in In- 
diana. Also, these same insurers have 
appointed many agents.” 

In gathering material for this article, the 
writer made informal calls upon four dif- 
ferent small-loan companies in Indianapolis.” 
Three of such loan companies admitted 
selling credit insurance in connection with 





A survey conducted by the Conference loans, “only if the borrower requested 
on Personal Finance Law shows that as_ such.” One loan company, A, reported 
of April 15, 1953, eight states,” other than that it did not sell credit insurance and 

%” Washington Life Insurance Company v. Pat- * California, Florida, Maryland, Missouri, 


erson Silk Manufacturing Company, 25 N. J. Eq. 
160 (1874); Homeopathic Mutual Life Insurance 
Company v. Crane, 25 N. J. Eq. 418 (1874); 
John Hancock Mutual Life Insurance Company 
v. Nichols, 55 How. Pr. 383 (N. Y., 1878); Lane 
v. Washington Life Insurance Company, 46 
N. J. Eq. 318, 19 Atl. 618, aff’g 46 N. J. Eq. 316. 
19 Atl. 617 (1889); Union Central Life Insurance 
Company v. Hillard, 630 Ohio St. 478, 59 N. E. 
230 (1900). 

1 Heaberlin v. Jefferson Standard Life Insur- 
ance Company, 114 W. Va. 198, 171 S. E. 419 
(1933); -Sledd v. Pilot Life Insurance Company, 
52 Ga. App. 326, 183 S. W. 199 (1935). 

% Wilson v. Whitworth, 197 Ark. 675, 125 
S. W. (2d) 112 (1939). 
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Nebraska, Nevada, New Mexico, Pennsylvania, 
South Dakota, Utah, Wyoming. 

** Maryland. 

* California, Florida, Nevada. 

36 Nevada Attorney General’s Opinion No. 318 
(1954). 

7 Colorado, Connecticut, Illinois, Iowa, Michi- 
gan, Minnesota, Ohio, Virginia. 

88 Missouri. 

% Informal interview with the Hon. Loren 
H. Brewer, supervisor, Division of Small Loans, 
Indiana Department of Financial Institutions. 

“© Informal interview with the Hon. Harry E. 


Wells, Commissioner of Insurance, State of 
Indiana. 
‘' Loan companies interviewed are referred 


to as A, B, C and D. For obvious reasons their 
identification will not be revealed. 
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would not even if the borrower requested 
such. This company operates small-loan 
offices all over the United States and has 
taken the position that credit insurance 
should not be forced upon the borrower. 
They are currently conducting experiments 
in Colorado and Nebraska whereby they 
absorb the cost of insurance out of their 
regular charges.” 


In calling upon lender B, the writer was 
requested by the Indiana Insurance Com- 
missioner to investigate a complaint that 
had been made by a borrower who had 
repaid his loan and stated that he was 
unable to secure a refund for the unused 
period of the insurance coverage. The bor- 
rower stated that he had found it necessary 
to secure $250 for an emergency and had 
gone to lender B. B took a chattel mort- 
gage upon a truck owned by the borrower 
which, according to the borrower, was 
valued at $1,200, and required the borrower 
to take out collision insurance with a loss 
payee clause to the lender. The lender 
wrote the collision insurance policy. In 
addition, the lender issued a certificate of 
a group life insurance policy based on the 
decreasing balance of the loan and a‘ certifi- 
cate of a group health and accident policy 
which would have paid to the lender the 
monthly amount that the borrower had 
agreed to repay, in the event the borrower 
was incapacitated due to illness or accident. 
The charge for the credit insurance was 
approximately $8.70 for a period of one 
year. This charge was added to the loan, 
upon which the interest rate was then 
computed monthly on the unpaid balance. 
The writer was unable to find out the 
premium rate for the credit insurance that 
is charged the lender on his master policies. 
He was informed by insurance experts that 
generally the rate of such insurance is 75 
cents per $100. If this is correct, in this 
case the borrower paid. more than twice 
the amount that the insurer charged the 
lender. Assuming that the lender had 
charged the exact cost to him of the insur- 
ance premiums, he would still have received 
a commission for the sale of such insurance. 


If he received more than double the cost 


to him, plus his commission on the cost, 
then he certainly did not act 
faith manner. 


in a good 





Lender B stated that when this particular 
borrower paid off the balance of this loan 
after approximately three months, he was 
informed that upon surrender of the certifi- 
cates of insurance there would be a refund. 
According to the statement of the lender, 
the borrower refused to surrender such 
certificates. Lender B assured the writer 
that upon surrender of the certificates there 
would be a refund, and the borrower was 
later so advised by registered letter. 

After discussion of the complaint, lender 
B stated that he sold credit insurance to 
less than 3 per cent of his borrowers. He 
stated that the only reference to such 
insurance to a prospective borrower was 
by counter signs which invited the borrower 
to “ask about our insurance plan in con- 
nection with your loan.” 

The other two small-loan companies inter- 
viewed, C and D, stated that approximately 
10 per cent of their borrowers purchased 


credit insurance in connection with their 
loans. Both emphatically stated that no 
borrower was forced to take such insur- 


ance. They were also in accord by stating 
that those borrowers who purchased credit 
insurance were usually new customers. 

It is interesting to note that the day 
after the writer made the informal visits, 
the insurance commissioner received several 
calls inquiring as to what information was 
being sought by him. 

As previously stated in this article,“ In- 
diana has adopted the principle advanced 
in the uniform small-loan act that since 
licensees are permitted extra-usury interest 
rates, they are not to receive any other 
compensation for such loan. The pertinent 
part of the Indiana law is as follows: 

“In addition to the rate of interest or 
charges herein provided for no further or 
other charge or other thing shall 
be directly or indirectly charged, contracted 
for, or received i 

The first question that arises under this 
section of the statute is, of course, the 
main question as to whether the commis- 
sions received from the sale of credit insur- 
ance by the lender to the borrower in 
connection with small comes with 
the purview of the section. Neither the 
Appellate nor the Supreme Court of In- 


loans, 








# Press release: A Corporation, March 16, 
1953. The philosophy of this corporation is 
illustrated by quoting from this press release 
in part: ‘‘The rate of charge provided in 
loan laws was intended to 
costs, expenses, and losses of the 
including uncollectibility from any 


most state small 
cover all 
lender, 
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cause. A cardinal principle of the small loan 
lender is prohibition of side profits of any 
kind.’’ 

8% See pp. 466-467. 

* Burns Indiana Statutes 
Replacement, Sec. 18-3002. 


Annotated, 1950 
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diana have had occasion to decide this 
exact question. The Department of Finan- 
cial Institutions has not promulgated rules 
or regulations on the question. From an 
examination of the rule-making authority 
given the Department of Financial Institu- 
tions it is doubtful whether it could make any 
rules or regulations on this question. 

When the legislature enacted the statute 
on banks and financial institutions in 1933 
and created the Department of Financial 
Institutions, it’ limited the department’s 
rule-making authority to certain enumerated 
purposes.” Briefly, the department was 
given authority to make rules and regula- 
tions for: (1) conduct of the meetings of 
the members and conduct of the work of 
the department; (2) methods and standards 
in making examinations and_ prescribing 
forms to be used for reports; (3) defining 
what is a safe or an unsafe manner and a 
safe or an unsafe condition for conducting 
and transacting business by any financial 
institution; (4) for the establishment of 
safe and sound methods for the transaction 
of business of financial institutions. 

Under the portion of the act devoted to 
small-loan companies, the department was 
given the express rule-making authority 
to make a classification of small loans and 
to determine and fix the maximum monthly 
interest rate.” 

It is a fundamental principle of adminis- 
trative law that an administrative agency 
only has such rule-making authority as is 
expressly given to it by the statute. 

Thus it is apparent that the Department 
of Financial Institutions would not have 
the rule-making authority to rule that in- 
surance commissions did or did not come 
within the purview of the section of the 
statute prohibiting “other charges.” 

The Attorney General of Indiana, in an 
unofficial opinion in 1942, stated that any 
attempt to pay for insurance out of the 
loan violated the statute. Also, even if 
the insurance was not paid out of the loan, 
but if the lender required as a condition 
precedent that the borrower secure insur- 
ance from the. lender, then there was a 
violation of the statute.” In 1944, however, 
the attorney general qualified his prior un- 
official opinion by saving that a requirement 

* Burns Indiana Statutes Annotated, 1950 
Replacement, Sec. 18-207. 


‘* Burns Indiana Statutes Annotated, 1950 


Replacement, Sec. 18-3002. 

*“ Unofficial Opinion of the Indiana Attorney 
General (1942). 

8 Unofficial Opinion of the Indiana Attorney 
General (1944). 


Small-Loan Industry 





Indiana has adopted the principle ad- 
vanced in the uniform small-loan act 
that since licensees are permitted 
extra-usuty interest rates, they are 
not to receive any other compensation 
for the making of such a loan. 


of insurance to better secure a mortgaged 
chattel or the payment of insurance premi- 
ums from the loan was not in violation of 
the statute. However, the writer of the 
opinion did say: 

si that a uniform interpretation of the 
law would permit insurance to be written 
by the lender or its affiliate so long as no 
part of the commission on the premium is 
received by the lender or its affiliate—in 
other words, so long as insurance is not 
used as a device to exact additional com- 
pensation.” * 

Apparently there has been one point that 
the various state officials have overlooked. 
Credit life, health and accident insurance 
can only be written by a life insurance com- 
pany.” Also, agents for life insurance 
companies are defined by the insurance stat- 
utes as “any natural person.”” Thus, the 
corporation small lender would have to sell 
credit insurance through a “natural person.” 
No doubt, an employee or officer of the 
corporation is licensed in his individual 
capacity as an insurance agent. If the 
individual agent turned over his insurance 
commissions to the corporation or the corpo- 
ration employed the individual with the 
understanding that the commissions consti- 
tuted part of his salary, then this would 
be doing indirectly what cannot be done 
directly. 

However, the question of the “natural 
person” as an agent is no problem since 
the insurance act of 1935 has permitted a 
group creditor-debtor policy.” Under a 
group insurance policy the lender is issued 
the policy and is deemed the policyholder. 
The policy insures the borrowers of the 


*# Burns Indiana Statutes Annotated, 1952 
Replacement, Sec. 39-3501. 

5 Burns Indiana Statutes Annotated, 1952 
Replacement, Sec. 39-4601. 

51 Burns Indiana Statutes Annotated, 1952 


Replacement, Sec. 39-4260. 








lender. Courts have generally held that 
under such an arrangement, the . policy- 
holder is not construed as an agent of the 
insurer.” Insurance officials are of the 
opinion that there are relatively few indi- 
vidual credit insurance policies sold in 
connection with small loans. The group 
policy is of course much cheaper in cost 
to the lender. 


A subsection of the statute pertaining to 
the group creditor-debtor policy states that 


the amount of the insurance of the debtor 


of the creditor cannot at any time exceed 
the amount outstanding.’ The Insurance 
Department of the State of Indiana recently 
discovered that level term life insurance was 
being sold by insurers in connection with 
loans. An attorney general’s opinion was 
requested to clarify and the opinion stated 
that since the language of the statute was 
unambiguous, it was clear that only de- 
creasing life insurance could be sold in 
Indiana in connection with a loan.” 


Coming back to the questions previously 
set forth pertaining to Indiana,” it is ap- 
parent that the legislature has not specifi- 
cally spoken as to whether credit insurance can 
or cannot be sold in connection with a small 
loan. Group creditor-debtor insurance is 
permitted.” On the other hand, there is a pro- 
hibition against any “further or other charge 

directly or indirectly .” 8 Whether 
the charge for credit insurance, with or without 
any commission going to the lender, is a 
violation of this latter statute has never been 
decided by the Indiana Appellate or Su- 
preme Court, nor has the Department of 
Financial Institutions promulgated rules, 
or the attorney general rendered an official 
Opinion upon the question. Therefore, it 
would have to be stated that at the present 
time the law is not ascertainable on this 
point. 


If the Indiana court had the point before 
it to decide, it would have two 
It could follow the modern trend of deci- 
sions after the turn of the century, by 
holding that as long as the insurance was 
“reasonable” then it would not be illegal for 
the lender to obtain commissions from the 
sale of such insurance and to require the 
borrower to take credit insurance as a con- 
dition precedent to a loan. The court could 
adopt the majority view prior to the turn 


choices. 


52 26 Indiana Law Journal 542-551 (1951). 

% Hon. Harry E. Wells, 
Insurance, State of Indiana. 

St Burns Indiana Statutes 
Replacement, Sec. 39-4260. 

% Unofficial Opinion of the Indiana Attorney 
General (1954). 
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Annotated, 


Commissioner of 


1952 


of the century and hold that the commis- 
sions obtained by the lender or compulsion 
of insurance was usury per se. 


It is unlikely that the Indiana court will 
have the point before it to decide because 
the amount involved is insignificant in a 
small loan and the borrower is not likely 
to carry an appeal in the event he lost in a 
lower court. The lender would not want 
to carry an appeal if he lost in a lower 
court because if the decision were adverse 
in the higher court then he would be bound 
in all future transactions. 

As to whether there are abuses by the 
small lenders in the sale of credit insurance 
in Indiana, the proper administrative agency 
would have to determine this question. If 
they find that there are many abuses, then 
perhaps the agency will want to 
recommendations to the legislature. 


[The End] 


make 


APPENDIX A 


Balance of 
Interest Principal Principal 
$6.75 $18.25 $281.75 
6.48 18.52 263.23 
.20 18.80 244.43 
92 19.08 229:39 
63 19.37 205.98 
6th 34 19.66 186.32 
7th .04 19.94 166.38 
8th : 4.75 20.25 146.13 
9th : 4.38 20.62 125.51 
10th 3.77 21.23 104.28 
llth 343 21.87 82.41 
12th 2.47 22:53 59.88 
13th 1.80 23.20 36.68 
14th 1Al 23.89 
15th 38 12.79 


$63.17 $300.00 


Ist Payment 
2nd 
3rd 
4th 
5th 


wm uD 


on 


APPENDIX B 


Portion of letter, dated March 1, 1954, 
from the Hon. Frank Sullivan, Commissioner 
of Insurance, State of Kansas, directed to the 
Hon. Harry E. Wells, Commissioner of In- 
surance, State of Indiana: 


* See p. 469 of this article. 

‘Burns Indiana Statutes 
Replacement, Sec. 39-4260. 

‘Burns Indiana Statutes 
Replacement, Sec. 39-3002. 
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Annotated, 1952 
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“Ask yourself, ‘What is wrong with 
credit insurance.’ I am sure that we would 
agree that credit insurance can and 
serve a legitimate purpose but, in the same 
vein, there seems little doubt that the very 
nature of the animal makes it attractive 
to the dishonest and unscrupulous. What 
makes credit irisurance attractive to those 
individuals? The answer is obvious—credit 
insurance represents an opportunity for the 
lender or seller of goods to increase his 
profits through unduly high commissions 
in relationship to effort expended. 


does 


“We, therefore, need only to establish a 
system of regulation whereby credit insur- 
ance agents would receive a proper com- 
mission in line with the service performed 
but, as Shakespeare wrote, ‘Aye, there is 
the rub!’ How can we prevent agents’ com- 
missions that are unduly compensatory to 
service rendered? Perhaps the answer lies 
in the proposition that this particular type 
of insurance should be subject to rate regu- 
lation. As I write this, I can feel the tremor 
of the life insurance industry and _ hear 
their age old cry that competition estab- 
lishes rates and that should we be allowed 
to establish rates on any particular type of 
life insurance, it would be but a short step 
to the regulation of all life insurance rates. 


To me, this argument does not seem valid, 
for this type of Life and Accident and 
Health insurance appears to be distinguish- 
able from the general Life and Accident 
and Health insurance business. The 
tinguishing feature is that competition does 
not exist as far as the purchaser of this 
type of insurance is concerned. Competition 
exists only in the open market where the 
buyer has the free selection of sellers. 

“In the credit insurance, the 
borrower is not given the choice of several 
sellers. 


dis- 


case of 


On the contrary, once he chooses 
his lender, he buys insurance, coerced or 
not, from the company the lender repre- 
sents or chooses. Any competition that exists is 
between companies in negotiation with the 
lending agent to make their product attrac- 
tive to him. The major factor with which 
the company can bargain is their agents’ 
commissions and, of course, they must meet 
or surpass the commission scale paid by 
their competitor: if they are to have a 
successful operation. The effect of this 
system is to force rates up rather than 
down for the lending agent cares little 
about the final cost of insurance, which is 
somewhat dependent on the agents’ commis- 
sions, as it is passed on to the borrower. . . .” 


WHAT THE LEGISLATORS ARE DOING-— 


State Legislation 


New laws of insurance significance are 
beginning to flow from the Louisiana legis- 
lature, which convened May 10. All other 
state legislatures have adjourned, with the 
exception that New Jersey’s legislature has 
recessed until August 2. 


Recent enactments are as follows: 


Accident and Health Insurance 


Louisiana . . . Where an accident and 
health policy is subject to cancellation at 
the insurer’s option, a statement to that 
effect must be prominently printed on the 
first page of the policy. Act 101, Acts 1954, 
H. B. 553, approved June 24, 1954, effective 
20 days after adjournment of the legislature 
accident and health policy-form 
provision is aimed at deceptive advertising 
and agent misrepresentation. A notice is 
required to be printed upon, or attached to, 
a policy, informing the insured he may 
return the policy to the insurer at any time 
within a ten-day examination period and 
lave his premium returned if the policy was 


A new 


Small-Loan Industry 


Continued from page 454 


solicited by deceptive advertising or by 
misrepresentation on behalf of the insurer. 
Act 102, Acts 1954, H. B. 554, approved 
June 24, 1954, effective 20 days after ad- 
journment. 

A new policy provision is required to be 
added to accident and health insurance con- 
tracts. The new provision would state, in 
that no misstatement, except a 
fraudulent misstatement, made by the ap- 
plicant shall be used to void the policy 
or to deny a claim for loss after three years 
from the date of issue. Act 103, Acts 1954, 
H. B, 556, approved June 24, 1954, effective 
20 days after adjournment. 


essence, 


Agents and Brokers 


Louisiana . . . Examinations of surplus 
line brokers by the secretary of state must 
be made, insofar as possible, according 
to the examining provisions of the insurance 
Act 100, Acts 1954, H. B. 558, ap- 
proved June 23, 1954, effective 20 days after 
adjournment. 

Massachusetts . . . Installment-plan 
selling of insurance by agents and brokers 
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code. 





is authorized, and agents and brokers may 
finance the insurance payments. Chapter 


464, Laws 1954, S. B. 671, approved and 
effective May 24, 1954. 


Doing Business 

Advertising of insurance 
contracts must disclose the limitations, as 
well as the benefits, of such contracts, Ad- 
vertising that insurance coverage is avail- 
able to groups of persons when such persons 
do not fall within the groups defined by 
Part VI of the insurance code is prohibited. 
Advertisements of accident and health in- 
surance policies which are subject to cancel- 
lation or renewal at the option of the insurer 
must disclose this fact in prominent type. 
Act 87,,Acts 1954, H. B. 552, approved 
June 24, 1954, effective 20 days after ad- 
journment. 

When a domestic industrial life insurer 
converts to a type insurer with greater 
insuring powers but continues to issue in- 
dustrial policies, the statutory  reserve- 
valuation provisions shall not apply to any 
policies issued after conversion. On policies 
issued before conversion, the reserve main- 
tained in accordance with the _ reserve- 
valuation provisions shall not be reduced 
more than 25 per cent. Act 98, Acts 1954, 
H. B. 550, approved June 23, 1954, effective 
20 days after adjournment. 


Louisiana . . 


Any domestic industrial insurer, upon 
meeting the minimum capital, surplus and 
deposit requirements (if a stock company), 
or the minimum initial surplus and deposit 
requirements (if a mutual company), re- 
quired of an ordinary insurer, may, with 
or without conversion to an ordinary in- 
surer and after appropriate charter amend- 
ments, issue single-life industrial policies or 
benefit certificates up to $2,500, exclusive 
of double indemnity. Burial insurance poli- 
cies, however, may not exceed $1,250. Act 
99, Acts 1954, H. B. 551, approved June 
23, 1954, effective 20 days after adjournment. 


Massachusetts . . . A special legislative 
committee is authorized to establish defini- 
tions for group life insurance and blanket 
accident and health insurance and to deter- 
mine the method of distribution of the 
annual surplus on industrial life insurance 
policies. Its report is due by January 19, 
1955. Resolve Chapter 122, Resolves 1954, 
approved June 10, 1954, effective September 
9, 1954. 


New Jersey . . . Casualty, as well as 
fire, insurance policies providing steam- 
boiler, glass and sprinkler coverage on pri- 
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vate dwellings may be written by companies 
licensed under subsection (a) of Section 
17:17-1 of the revised statutes. Chapter 53, 
Laws 1954, S. B. 148, approved and effective 
June 22, 1954. 


Insurance Litigation 

“Louisiana . . . The law relative to no 
abatement of actions by the death of parties 
thereto is amended to provide that “after 
suit has been filed” (rather than “after 
issue joined therein” in the revised statutes 
and rather than “after answer filed” in the 
code of practice), an action does not abate 
by the death of one of the parties thereto. 
Acts 57 and 59, Acts'1954, H. B. 435 and 
H. B. 438, both approved June 22, 1954, 
effective 20 days after adjournment. 


Motor Vehicle Insurance 


Massachusetts . . District courts are 
given exclusive original jurisdiction of motor 
vehicle tort actions, rather than holding 
such original jurisdiction concurrently with 
the superior court. Chapter 616, Laws 1954, 
H. B. 2629, approved June 9, 1954, effective 
October 1, 1954. 

Motor vehicle tort actions are added to 
the list of trials, with or without a jury, 
at which a justice of a district court must 
sit in superior court when requested to do 
so in writing by the chief justice of the 
superior court. No district court justice 
may sit in superior court in a case which 
was previously before him in the district 
court. Chapter 668, Laws 1954, S. B. 715, 
approved June 10, 1954, effective September 
9, 1954, and until September 1, 1956. 

The house committee on ways and means 
is authorized to study current S. B. 757, 
which would require surrender of motor 
vehicle license plates and registration before 
insurance is cancelled by the insured. H. B. 
3009, adopted and effective June 10, 1954. 


New Jersey . . . Enforcement provisions 
of the motor vehicle security-responsibility 
law are broadened. One of the provisions 
grants jurisdiction over proceedings brought 
for violations of the law to the municipal 
courts. Chapter 77, Laws 1954, S. B. 261, 
approved June 24, 1954, effective July 1, 
1954. 

Service of process is provided for upon 
persons involved in motor vehicle accidents 
within the state who, while residents at the 
time of the accident, later move out of the 
state. Chapter 61, Laws 1954, A. B. 70, 
approved and effective June 24, 1954. 


IL J—July, 1954 
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Taxation of Proceeds of USE and OCCUPANCY, 
or Business Interruption, INSURANCE 


By ROBERT L. MERRITT 


Insurance against loss is the primary consideration and tax 
aspects are of secondary importance when the choice of a 
valued or nonvalued policy is being made—but they become 


significant once there has been a loss. 


Mr. Merritt is tax 


counsel for Marshman, Hollington and Steadman, Cleveland 


y,IRES are very much on the minds of 

automobile and other manufacturers 
these days. Two recent serious fires in 
Livonia, Michigan, have made businessmen 


more conscious than ever of the devasta- 
tion which fire can wreak on _ industrial 
plants, and the disruption it can impose 


upon production schedules. The August, 
1953 fire in the newly built 1,500,000-square- 
foot hydramatic transmission plant of Gen- 
eral Motors Corporation caused an esti- 
mated direct damage of over $40 million, 
of which approximately $28 million was 
covered by insurance, according to pub- 
lished reports, In the same town, in Jan- 
uary, 1952, the Ford Motor Company’s 
modern tank plant suffered a fire causing 
property damage of millions of dollars. 
Elaborate studies are now being made of 
ways to prevent future crippling blazes. In- 
surance company representatives have been 
quoted as saying that the Livonia fires 
have “spotlighted” the risk and that “any- 
body who has a plant is now worried about 
fire protection.” 


1“Use and occupancy’’ (sometimes called 
“business interruption’’) insurance policies are 
also written to cover the consequential, as 
distinguished from direct, damage loss occa- 
sioned by breakage of machinery or equipment, 
and by accidents such as explosions. The dis- 
cussion herein applies equally to these policies. 
But see pages 486-489, below. with respect to 
the availability of valued forms of use and occu- 
pancy insurance in the case of fire. 

* Broadly speaking, standard nonvalued forms 
of use and occupancy insurance usually define 
“coverage’’ in terms of reimbursement for esti- 
mated loss of net profits to which is added 


continuing expense (‘‘build-up’’ method) or in 
terms of net earnings less expenses which dis- 


Use and Occupancy Insurance 


In addition -to the physical precautions 
which a manufacturing concern must take 
as part of a comprehensive and adequate 
fire-prevention program, it should secure 
itself by insurance protection against the 
drastic economic consequences of accidental 
fires and other disasters. Not only should 
there be insurance coverage to assure the 
availability of adequate funds to restore 
a wholly or partially destroyed plant, but 
wise planners will also seek to protect 
themselves against loss or injury sustained 
due to the interruption of business while 
the plant is out of commission and is being 
replaced, rebuilt or repaired. Such pro- 
tection is afforded by use and occupancy 
insurance policies’ of two general types, 
which must be carefully distinguished. One 
measures the insurer’s liability by the loss 
of profits of the insured resulting from the 
partial or total suspension of a business 
because of the occurrence of a fire or other 
specified casualty.” The other provides for 
a fixed amount to be paid by the insurer to 
the insured for each day of total or partial 


continue during a shutdown (‘‘deduction’’ 
method). Both approaches are supposed to 
yield the same amount of recovery. A typical 
example of the first type of nonvalued form 
is the contract provisions set forth in Mas- 
sillon-Cleveland-Akron Sign Company, CCH 
Dec. 17,783, 15 TC 79, 85 (1950), where the 
insurer agreed to be liable for ‘‘the actual loss 
sustained,’’ to wit: 

“I. Net profit which is thereby prevented 
from being earned and such charges and other 
expenses . aS must necessarily continue 
during a total or partial suspension of business, 
to the extent only that such charges and ex- 
penses would have been earned had no fire 
eccurred.”’ 
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prevention of business, regardless of profits. 
This article discusses the ways in which 
proceeds derived under the latter type of 
use and occupancy insurance policy are ac- 
corded more favorable tax treatment than 
are those derived under the former—under 
both Section 112(f) and Section 117(j) of 
the Code.* It is not the purpose of this 
article to criticize the validity of various 
theoretical or “realistic” approaches to the 
taxation of valued use and occupancy in- 
surance proceeds.* The discussion herein 
is confined in the main to the Code, Treas- 
ury Regulations and rulings, and a state- 
ment of what the courts have decided and 
said. 


Code Section 11 2(f) 


Section 112(f) of the Code provides for 
the nonrecognition of gain: “If property 
(as a result of its destruction in whole or 





in part ©). . .) is compulsorily or involun- 
tarily converted” into property similar or 
related in service or use to the property 
converted, or into money which is rein- 
vested in property similar or related in 
use to the property converted. 
A destruction of property by fire or other 
casualty is considered to be an involuntary 
conversion.” In effect, Section 112(f) post- 
pones payment of tax upon gain from the 
converted property Ps except to the extent 
that the proceeds from the converted prop- 
erty are not reinvested in property which is 
similar or related in service or use. To 
meet the statutory requirement of replace- 
ment, there need not be an exact duplica- 
tion of the converted property.* 


service or 


Prior to the enactment of the Revenue 
Act of 1951, a “tracing” rule limited non- 
recognition of gain to those cases in which 
the proceeds from the converted property 





® References herein to the Code are to the 
Internal Revenue Code of 1989, as amended. 
Sec. 1033 of the proposed Internal Revenue 
Code of 1954, as passed by the House of Rep- 
resentatives, corresponds with Sec. 112(f) of the 
Code, and Sec. 1231 of the proposed 1954 act 
corresponds with Sec. 117(j) of the Code. 
Neither Sec. 1033 nor Sec. 1231 makes any sub- 


stantive change with regard to the instant 
problem. 
4Cf. Commissioner v. Glenshaw Glass Com- 


pany, 54-1 ustc { 9328, 211 F. (2d) 928 (CA-3), 
aff’'g CCH Dec. 19,146, 18 TC 860 (1952), where 
both the court of appeals and the Tax Court 
discuss various situations involving the prob- 
lem of whether certain proceeds arising out 
of damage and loss claims constitute ordinary 
income or capital gain or, indeed, taxable in- 
come of any sort to a taxpayer. See Annota- 
tion, 173 A. L. R. 558 (1948). The Internal 
Revenue Service’s position, if it should wish 
to attach the decided cases, probably would 
be along the line of the dictum in Oppenheim’s, 
Inc. v. Kavanagh, 50-1 ustc § 9249, 90 F. Supp. 
107 (DC Mich., 1950)," discussed below at p. 
481. A defense of the decided cases may be 
found in Calvin N. Souther, ‘‘Income Tax Con- 
sequences of Fire and Casualty Insurance,’’ The 
Insurance Law Journal, May, 1951, pp. 338, 345. 

5 Query: Do the ‘involuntary conversion’’ 
rules apply to proceeds received under a valued 
boiler and machinery use and occupancy policy 
due to the breakdown of a small (minor) part of 
a large machine, causing a delay in production? 
What constitutes the ‘‘destruction in whole or in 
part’’ of property, as that phrase appears in 
Secs. 112(f) and 117(j) of the Code? Neither 
Regs. 118, Sec. 39.112(f)*1(b) or (c)(1) nor Regs. 
118, Sec. 39.117(j)-1(a)(2) is explicit on this 
point. A statement: in Guy L. Waggoner, CCH 
Dec. 17,884, 15 TC 496, 503 (1950) (reviewed) 
(acq. 1951-1 CB 3), equates property which has 


been involuntarily converted with property 
which has been ‘‘damaged, destroyed or con- 
verted.’’ The broad language ‘‘destruction in 


whole or in part’’ would appear to include any 
damage to property other than ordinary wear 
and tear. 


®Case cited, footnote 2 (Issue No. 1) (acq. 
1950-2 CB 3). 
476 


* Appropriate adjustments in the basis of the 
replacement property are made under Code 
See. 113(a)(9) to reflect the nonrecognition of 
gain. 

5H. Rept. No. 798, 82d Cong., 1st Sess., p. 2: 
case cited, footnote 2. Cf. Tax Board Memo- 
randu.n 61, 1 CB 76 (1919); Flaxlinum Insulat- 
ing Company, cited at footnote 21. 

Some fire insurance companies will write 
“depreciation insurance’ or a ‘‘replacement 
cost’’ endorsement for selected risks. In effect, 
the insurance proceeds received under this 
policy or endorsement are equal to the differ- 
ence between the cost of restoring the damaged 
property to its original condition when new and 
the sound value of the property just prior to 
its destruction by fire or other stated casualty. 
The taxation of such insurance proceeds has 
not been the subject of controversy in any re- 
ported litigation. Several interpretations are 
possible. One is that such proceeds are nothing 
more than additional direct-damage fire insur- 
ance proceeds. Under this interpretation ‘‘de- 
preciation’’ or ‘“‘replacement cost’’ insurance 
proceeds. would be added to the direct-damage 
fire insurance proceeds when determining the 
tax treatment of the insurance recoveries. An- 
other possible interpretation is that the pro- 
ceeds are merely derived from a contractual 
obligation of the insurer to make a payment 
to the insured should a certain contingency (the 
destruction of the insured’s property) occur; 
that the proceeds are not a reimbursement for 
any actual loss sustained by the insured, but 
rather give the insured something extra which 
it did not have prior to the said destruction; 
and that the entire payment received pursuant 
to the contractual obligation constitutes ordi- 
nary income, there being no ‘‘sale or exchange” 
or involuntary conversion of any asset for 
which reimbursement is made. Cf. A. M. John- 
son, CCH Dec. 8897, 32 BTA 156, 161 (1935) 
(reviewed): ‘‘After the payment the petitioner 
had exactly the same capital assets as before 
the transaction was entered into,’’ plus the 
liquidated damages proceeds. Cf., also, Osen- 


bach v. Commissioner, 52-2 ustc { 9409, 198 F. 
(2d) 235 (CA-4), aff’'g CCH Dec. 18,265, 17 TC 
797 (1951). 
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could be directly traced into the subse- 
quently acquired property.’ In the case of 
involuntary conversions occurring after 1950 
there is no requirement that the proceeds 
from the converted property be traced into 
the replacement property. It is sufficient 
that the taxpayer, for the purpose of replac- 
ing the property so converted, (1) pur- 
chases property similar or related in service 
or use to the property so converted or (2) 
purchases stock in the acquisition of control 
of a corporation owning such property. A 
purchase of replacement property, in the 
case of destruction by fire, usually must be 
made within the period of time commencing 
with the date of the fire and ending one 
year after the close of the first year in 
which any part of the gain upon the con- 
version is realized.” The benefits of Sec- 
tion 112(f) in such a case are elective, and 
if a taxpayer wishes, it can report gain from 
the involuntary conversion rather than ad- 
just the basis of the replacement property 
to reflect the nonrecognition of gain.” 


It is well settled, and it should come as no 
surprise to anyone, that a reimbursement 
for lost profits resulting from the partial 





A reimbursement for lost profits re- 
sulting from the partial or total 
suspension of a business because of 
fire is taxable to the recipient as 
ordinary income, not as capital gain. 


or total suspension of a business because of 
fire is taxable to the recipient as ordinary 
income and not as capital gain.” Moreover, 
taxation is not avoided under the nonrecog- 
nition provisions of Section 112(f) of the 
Code, even though such proceeds are in- 
vested in replacement property similar, or 
related in service or use, to the property 
destroyed.” This is not true, however, of 
proceeds received under a valued insurance 
contract where a flat per-diem (or weekly 
or monthly) allowance is made for the loss 
of the use and occupancy of the property 
destroyed measured from the date of the 
occurrence of the fire to the time when the 
destroyed property can, with due diligence, 





®A problem also arose where the taxpayer 
used a part of the proceeds from the converted 
property to pay off indebtedness on the con- 
verted property; the payment of the indebted- 
ness was not considered to be a reinvestment of 
the insurance proceeds. Kennebec Box & Lum- 
ber Company v. Commissioner, 48-1 ustc { 9310, 
168 F. (2d) 646 (CCA-1). Cf. Leon Strauss, CCH 
Dec. 20,292, 22 TC —, No. 20 (April 27, 1954). 
The 1951 amendment of Sec. 112(f) by Pub. L. 
251 eliminated the rule which required a tax- 
payer, even though he had fully replaced 
converted property, to pay a tax on any gain 
from such property up to the amount of the 
proceeds which were used in liquidation of 
indebtedness on the converted property. (H. 
Rept. No. 798, 82d Cong., 1st Sess., p. 2.) 

The replacement may be made at a later 
date, if permission is granted, upon application 
timely made by the taxpayer to the appropriate 
district director of internal revenue, showing 
reasonable cause for not being able to replace 
the converted property within the required 
period of time. See Regs. 118, Sec. 39.112(f)-1 
(ce) (3). 

11 Code Sec. 112(f) (3)(A); Regs. 118, Sec. 39.112 
(f)-1(c). If the property is compulsorily or 
involuntarily converted directly into property 
similar or related in service or use, rather than 
into money or other property not similar or 
related in service and use, to the property con- 
verted, nonrecognition of gain is mandatory. 
Code Sec. 112(f)(1); Regs. 118, See. 39.112(f)-1 
(b). Where it has an election, the taxpayer may 
sometimes prefer to pay a tax at capital gain 
rates rather than avail itself of Sec. 112(f) so as 
to obtain a higher tax base for the replacement 
property and thus obtain future increased de- 
preciation deductions, which will serve to offset 
ordinary income. This could be especially im- 


portant should the taxpayer be able to use the 
declining-balance method of depreciation with 


Use and Occupancy Insurance 


respect to the replacement property or to other- 
wise avail itself of accelerated depreciation de- 
ductions, such as over the five-year period pro- 
vided for emergency facilities in Code Sec, 124A. 


Case cited, footnote 2 (Issue No. 2) (non- 
valued use and occupancy form); Mellinger v. 
U. 8., 54-1 ustc J 9197 (DC Tex., 1953) (rent or 
rental value endorsement); O. D. 645, 3 CB 89 
(1920). 


A loss due to the destruction of business 
property by fire would be an ordinary loss, As 
to such losses sustained by an individual after 
December 31, 1950, net operating loss carry- 
backs and carry-overs are allowable. Code Sec. 
122(d)(5), as amended by Sec. 344(a) of the 
Revenue Act of 1951. It would seem that the 
destruction of an individual's business by fire, 
even prior to the 1951 amendment, could give 
rise to a net operating loss carry-back or 
carry-over. See Koshland v. U. 8., 52-2 ustc 
7 9435 (DC Ore.), rev’d on other grounds, 54-1 
ustc § 9103, 208 F. (2d) 636 (CA-9, 1953) (spe- 
cifically leaving this question open); Smith v. 
Glenn, 46-2 ustc { 9353, 67 F. Supp. 262 (DC 
Ky.) (hotel destroyed and loss only partially 
covered by insurance). But cf. Lazier v. U. 8., 
48-2 ustc { 9402, 170 F. (2d) 521 (CA-8), and 
similar cases. A corporation would clearly be 
entitled to a net operating loss carry-back or 
carry-over in such circumstances. See Code Sec. 
122(d) (5). 

13 International Boiler Works Company, CCH 
Dec. 1108, 3 BTA 283 (1926); Miller v. Hocking 
Glass Company, 35-2 ustc { 9671, 80 F. (2d) 436 
(CCA-6), rev’g 1933 CCH { 9481, 5 F. Supp. 355 
(DC Ohio), cert. den., 298 U. S. 659 (1936); 
Oppenheim’s, Inc. v. Kavanagh, cited at footnote 
4 (Issue No. 3); Regs. 118, Sec. 39.112(f)-1(c) (8). 
See Carroll Furniture Company, CCH Dec. 
18,005, 15 TC 943, 945 (1950). 





be replaced and operations be resumed. In 
such a case the use and occupancy insurance 
proceeds are added to the ordinary fire in- 
surance proceeds for tax purposes, and their 
investment in replacement property of simi- 
lar or related service or use entitles a tax- 
payer to the nonrecognition of gain benefits 
of Section 112(f).* This rule has been 
applied even though a taxpayer’s right to 
the use and occupancy of its plant, for insur- 
ance purposes, is treated separately from 
the physical plant itself and made a distinct 
object of insurance.” 


Is the distinction drawn by the courts 
a valid one? In some cases the ascertain- 
ment of “lost profits” has been provided for 
in a use and occupancy policy by a prede- 
termined formula which may yield a result 
bearing no relationship to the profit picture 
of the business at the time the catastrophe 
occurs. For example, under the formula in 
Miller v. Hocking Glass Company,® “the in- 
surers agreed to be liable for the actual loss 
sustained ‘consisting of net profits’ measured 
by the profits of the preceding year.” ™ It 
is entirely possible that because of changed 
general business or competitive conditions 
the profits of. the previous year would not 
reflect even approximately the profit picturé 
of the year in which the fire occurs. In 
such latter year the anticipated profits for 
the period of full or partial suspension of 
business, had there been no catastrophe, 
might be much larger or smaller than the 
formula figure. In fact, the insured might 
have expected to suffer serious operating 
losses during the suspension period. 


1% Piedmont-Mt. Airy Guano Company, CCH 
Dec. 1210, 3 BTA 1009 (1926) (nonacq. X-1 CB 
89 withdrawn and acq. 1942-1 CB 13); Flaxlinum 
Insulating Company, cited at footnote 21; Wil- 
liams Furniture Corporation, CCH Dec. 12,199, 
45 BTA 928 (1941) (acq. 1942-1 CB 17); Darling- 
ton Veneer Company, Inc., CCH Dec. 12,406-C, 
Dkt. No. 105808 (January 27, 1942). 

1% Piedmont-Mt. Airy Guano Company, 
at footnote 14. 

16 35-2 ustc { 9671, 80 F. (2d) 436 (CCA-6), 
rev’g 5 F. Supp. 355 (DC Ohio, 1933), cert. den. 
298 U. S. 659 (1936). 

17 Case cited, footnote 16. In Massillon-Cleve- 
land-Akron Sign Company, cited at footnote 2, 
the nonvalued policy provided that: ‘‘The 
amount of net profit and/or charges and ex- 
penses covered hereunder shall be determined 

. by giving due consideration to the experi- 
ence of the business before the fire and the 
probable experience thereafter.”’ 

1% See discussion, pages 487-488, below, espe- 
cially notes 71 and 72. 

19 Cited at footnote 14. 

In Jacksonville Oil Mills v. Stuyvesant In- 
surance Company, 3 F. (2d) 1006, at p. 1009 
(DC Tenn., 1925), the right to the use and 
enjoyment of business property was referred to 
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cited 


It may properly be asked whether the 
fixed per-diem-payment type of use and 
occupancy insurance policy is merely a 
recognition of the difficulty of trying to de- 
fine lost profits, with both parties knowingly 
and deliberately selecting an arbitrary figure 
as the assumed actual loss.* What have 
the courts held to be the precise nature of 
the subject matter of a use and occupancy 
insurance policy of the fixed per-diem-pay- 
ment type? What is the risk which is in- 
sured against? 


Use and Occupancy Insurance 
on a Valued Per-Diem Basis 


The first tax case to analyze in detail 
the nature of use and occupancy insurance 
on a valued basis was Piedmont-Mt. Airy 
Guano Company.” The Board of Tax Ap- 
peals there determined that the right of 
use and occupancy is an integral part of 
property used in a trade or business, and 
that the subject matter of a valued use and 
occupancy insurance policy is the continued 
availability of property to its owner for any 
purpose he may be able to devote it to, that 
is, the business use which the property is 
capable of in its existing condition.” In 
other words, the owner has an interest in 
the property’s continued status as property 
capable of being used and occupied, and 
the insurer receives a premium payment 
upon the basis of an agreement as to the 
estimated daily value to the insured of such 
a status. The Board likened the recovery 
of proceeds under a use and occupancy 


as ‘‘the right to endeavor to earn profits. That 
right or privilege was insured [here], regardless 
of whether such right or privilege might or 


might not have been remunerative.’’ The dis- 
trict court permitted recovery under the policy 
on a ‘‘valued’’ basis. It said that if the owner 
had intended to insure against the loss of 
earnings due to the destruction of property by. 
fire, the insurance policy could have so pro- 
vided. It distinguished insurance against loss 
of profits as a totally different contract from 
insurance guaranteeing the right to the use and 
enjoyment of property, relying upon New York 
cases such as Michael v. Prussian National In- 
surance Company, 171 N. Y. 25, 63 N. E. 810 
(1902). 

In International Boiler Works Company, cited 
at footnote 13, where the use and occupancy in- 
surance policy (set forth at length in the find- 
ings of fact) expressly insured against loss of 
net profits on business prevented, the taxpayer 
unsuccessfully argued that ‘‘the right to earn 
profits is a property right, and that the insur- 
ance proceeds [received by the taxpayer] were 
only the pecuniary conversion of this property 
right, which, like other property, is not taxable 
except as it comes in from capital or labor or 
both combined.”’ 
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insurance policy with compensation for 
property taken, as in the case of a payment 
received for an easement. The owner in 
such a case has the same amount of land 
as before, but the easement acquired by the 
grantee thereof is a material and permanent 
interruption in the use of the land, which 
is the taking of property from the land- 
owner. The Board pursued this analogy 
as follows: 

“From the above it appears that the use 
of a certain object or thing belonging to a 
person is an indispensable part of that in- 
dividual’s property in the object or thing. 
If the material object is destroyed the use 
is destroyed, and the property loss to the 
owner includes both the loss of the material 
object and its use. We are of the opinion, 
therefore, that even though the taxpayer’s 
right to the use and occupancy of its plant 
was for the purpose of insurance taken 
separately from the physical plant itself 
and made a distinct object of insurance, it 
was nevertheless insurance of the taxpayer’s 
property in that plant, and proceeds received 
under the policy of insurance on the use 
and occupancy of such plant were proceeds 
from the involuntary conversion of the 
property ., just as the subject matter 
of the insurance was destroyed by destruc- 
tion of the physical plant, so was it restored 
when the plant was rebuilt and again made 
available for use and occupancy by the tax- 
payer.” (3 BTA 1015.) 

No tax was imposed upon the insured be- 
cause of the receipt of the use and occu- 
pancy insurance proceeds, since the de- 
stroyed factory building and machinery 
were replaced at a cost greater than the 
amount of such proceeds plus the fire in- 
surance proceeds. This decision was fol- 
lowed in Flaxlinum Insulating Company,” 
where valued use and occupancy insurance 
policies covered consequential loss due to 
destruction by fire of a warehouse and its 
contents, including its. cured-straw reserve. 
The warehouse and its contents were de- 
stroyed by fire in July, 1918. Construction 
of warehouse replacement units was begun 
in January, 1919, some units being com- 
pleted in that year and some units being 
completed in January, 1920. The insured 
taxpayer proceeded in good faith immedi- 
ately after the fire to try to replace the 
cured-straw reserve which had been con- 


sumed by the fire, but because of market 
conditions was not able to do so until the 
1919 crop became available in September, 
1919. The insurance companies, in deter- 
mining the number of days of total or partial 
suspension of business, took into account 
the fact that the insured’s continued opera- 
tions in 1918-1920 were not under normal 
conditions so far as the insured was con- 
cerned. One of the factors considered when 
the insurance settlements were made in 1918 
was that the insured would ultimately sus- 
tain a loss “through increased prices for 
cured or green straw, additional expense 
of curing, or as a result of inability to obtain 
a proper supply.”* The direct damage plus 
the valued use and occupancy insurance pro- 
ceeds exceeded the cost of the equivalent 
replacement property, which in turn ex- 
ceeded the tax basis of the destroyed property. 

The Board held that only the portion of 
the entire insurance proceeds which was 
not expended to replace “the warehouse 
without added capacity or other elements 
of additional value and ... the contents 
thereof” gave rise to taxable income. Ex- 
tending the Piedmont rule to valued policies 
covering inventory, as well as_ physical 
plant, the Board said that “the thing insured 
was not the possibility of profits or losses, 
nor profits which might be earned during 
1918 or any future time, but the amount 
paid represented compensation to the peti- 
tioner for the right to use and enjoy the 
property for any purpose to which the com- 
pany might be able to devote it; the sum 
of the ordinary fire insurance and the use and 
occupancy insurance represented nothing more 
than compensation for loss of the useful 
value of the building and its contents to the 
petitioner in its business.” (Italics supplied.) 
(5 BTA 688.) 

The above characterizations were fol- 
lowed to the taxpayer’s advantage in W1i- 
liams Furniture Corporation. There a furni- 
ture manufacturing plant plus about one 
third to one half of the lumber inventory 
were destroyed by fire in 1936. The corpo- 
ration owner thereafter collected ™ certain 
amounts under an ordinary fire insurance 
and three valued use and occupancy insur- 
ance policies taken out through an American 
fire insurance company and underwriters at 
Lloyd’s of London. It used the money thus 
collected in acquiring a new plant having 





*1CCH Dec. 1955, 5 BTA 676 (1926) (acq. VI-1 
CB 2, withdrawn and nonacq. X-1 CB 79, with- 
drawn and acq. 1942-1 CB 6). 

2 5 BTA at 684. 

*3 Case cited, footnote 14. 

** There was a dispute with the insurance 
adjuster as to the time sufficient to restore the 
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property to its original condition. A _ settle- 
ment was made as to each use and occupancy 
policy by multiplying the restoration time fin- 
ally agreed upon by the per-diem amount set 
forth in the policy. 





the same productive capacity as the one 
destroyed, the new plant being completed 
a year after the fire occurred. It apparently 
acquired replacement lumber without any 
difficulty. After deducting the value of the 
inventory destroyed from the proceeds of 
the straight fire insurance, the Board found 
that the cost of the replacement building 
exceeded the total insurance recoveries and 
proceeds from sale of scrap less‘ the value 
of inventory destroyed.” The Board, there- 
fore, determined that under the involuntary- 
conversion provisions of Section 112(f) of 
the Revenue Acts of 1934 and 1936, no tax- 
able income was realized on account of the 
receipt by the taxpayer of the valued use 
and occupancy insurance proceeds. 

The same result was reached in Darlington 
Veneer Company,* where settlement of a 
claim for valued use and occupancy insur- 
ance carried with Lloyd’s of London was 
made on the basis of $133.33 per day for 
the period of time required to replace a 
plant destroyed by fire. The total amount 
of insurance proceeds was used to rebuild 
a plant of similar character and use to that 
of the property destroyed. The Board, 
holding that the case fell “squarely within 
the reasoning and holding” in the Williams 
Furniture case, said: 

“Here there was no insurance of profits. 
In point of fact, petitioner made greater 
profits in the taxable year than in any year 
preceding. The insurance adjuster made no 
inquiry as to petitioner’s profits or financial 
record. He measured the amount to be paid 
by multiplying a flat per diem by the number 
of days estimated to be required to rebuild 
the plant. This was a clear case of use and 
occupancy insurance, the proceeds of which 
were forthwith used to replace the plant. 
The sum ‘received was not taxable as income.” 

A 1950 district court dictum has cast 
some doubt on the validity of distinguishing 
for tax purposes between valued and non- 
valued forms of use and occupancy insur- 
ance policies. In Oppenheim’s, Inc. v. Kav- 
anagh," an insured carried two nonvalued 
use and occupancy policies, in the amount 


23Cf. Massillon-Cleveland-Akron Sign Com- 
pany, cited at footnote 2. As to the application 
or nonapplication of Sec. 117(j) where the di- 
rect damage plus the valued use and occupancy 
insurance proceeds do not exceed the tax basis 
of the buildings and inventory destroyed, see 
cases cited at footnote 48. 

26 Case cited, footnote 14. 

27 Case cited, footnote'4. 

*8Tt is not clear from the district court’s opin- 
ion as to how the Commissioner arrived at the 
12-months figure. 

29 The district court’s opinion states: ‘‘Refer- 
ence to the policies in question indicates that 
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of $30,000 each, in uniform standard Mich- 
igan form for mercantile risks. The meas- 
ure of recovery under’ the policies was 
“reduction in ‘gross earnings’ directly re- 
sulting from such interruption of business 
less charges and expenses which do not 
necessarily continue during the interrup- 
tion of business.” Gross earnings were 
defined in the policy as “total net sales less 
cost of merchandise sold, plus other earnings 
derived from the operation of the business.” 


As a result of a fire, the insured was paid 
an aggregate of $58,000 as a compromise 
settlement, the adjuster arriving at that 
figure by arbitrarily determining that the 
insured would be out of operation for ap- 
proximately nine months after the fire. The 
Commissioner treated the entire amount 
less certain legal expenses as taxable income 
received as compensation for loss of profits 
for 12 months™ following the date of the 
fire. The insured disputed that the. policies 
were intended to insure it against loss of 
profits, contending that the proceeds repre- 
sented “compensation for loss of property 
rights” which were subject to the involun- 
tary-conversion provisions of Section 112(f) 
of the Code. The district court upheld the 
Commissioner’s interpretation of the policy 
as being an income-reimbursement policy.” 


Government counsel in the Oppenheim’s 
case relied upon Miller v. Hocking Glass 
Company,” where liability of the insurer was 
specifically limited to reimbursement of the 
insured “for the actual loss sustained con- 
sisting of net profits of the business which 
is thereby prevented” by fire, and for fixed 
charges and expenses continuing during the 
The “net profits” 
were measured by the profits of the preced- 


suspension of business. 


ing year. The Sixth Circuit there said that 
the policy before it offered the usual 
business interruption insurance, which might 
better be termed earnings insurance. Under 
such a policy the insured is protected in 
the earnings which it would have enjoyed 
had there been no interruption of business.” 
(80 F. (2d) 437.) 


“ 


recovery was neither measured strictly by per 
diem damages nor by net income plus continu- 
ing expenses.’’ However, the court then found 
that the language of the policies clearly indi- 
cated ‘‘that income experience was to be a fac- 
tor in determining recovery and not mere per 
diem idleness due to fire. Second, testimony 
was offered to show that these gross earnings 
policies were the counterpart of the net earn- 
ings policies covered by the Hocking Glass case 
sao GO ¥. Sapp. at 112.) 

© Case cited, footnote 16. 
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Therefore, even though the insured ex- 
pended the entire insurance proceeds for 
new buildings, equipment, machinery, sup- 
plies, etc., to replace that destroyed, the 
business interruption insurance proceeds 
were held to be taxable as ordinary income. 
Referring to this, the district court in the 
Oppenheim’s case said by way of dictum that 
“application of the rule in the Hocking Glass 
case on use and occupancy policies seems 
more realistic in the tax field, remembering 
that the Piedmont rule depends on cases where 
the primary question was one of insurer’s 
liability and a construction was sought to 
fix such liability.” 


In view of the Commissioner’s acquiescence 
in 1942 in the Williams Furniture, Piedmont 
and Flaxlinum decisions, the dictum cf the dis- 
trict court would not ordinarily cause too much 
concern. This is especially so when, after 
three times around, the Board of Tax Ap- 
peals decided the fourth value use and oc- 
cupancy insurance case to come before it by 
way of a memorandum, rather than a reg- 
ular, opinion.” Moreover, the Regulations * 
deny the application of the involuntary-con- 
version rules only to “the proceeds of a 
use and occupancy contract, which by its 
terms insured against actual loss sustained 
of net profits in the business . . sotteh 
proceeds are stated to be “income in the 
game manner that the profits for which they 
are substituted would have been.” There 
is implicit in this a recognition of the appli- 
cability of Section 112(f) to the proceeds 
of use and occupancy policies issued on a 
valued basis. 


Nevertheless, a recent ruling by the In- 
ternal Revenue Service warrants the sound- 
ing of a warning note. Revenue Ruling 38” 
tules that where the government acquired, 

% The district court goes even further by 
stating in its opinion that the International 
Boiler Works decision ‘‘was contra’ to that in 
the Piedmont case. 

% Darlington Veneer Company, cited at foot- 
note 14. The district court in Mellinger v. U. 8., 
cited at footnote 12, refers to the Piedmont, 
Flaxlinum and Williams Furniture decisions as 
“authorities [which] recognize that the right 
to the use and possession of property during a 
given period is a property interest which may 
be protected by insurance, distinct from the 
protection against physical destruction of the 
same property... .”’ 

* Regs. 118, Sec. 

3 1953-1 CB 16. 

* Cf. Mellinger v. U. 8., cited at footnote 12, 
involving proceeds received under a rent or 
rental value endorsement. 

%* But cf. Helvering v. William Flaccus Oak 
Leather Company, 41-1 ustc { 9427, 313 U. S. 247. 

%7 See cases cited at footnote 14. Cf. Guy L. 
Waggoner, cited at footnote 5, where, under 
threat of condemnation, a taxpayer leased race 


112(f)-1(a) (8). 
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through condemnation proceedings, the use 
of a taxpayer’s warehouse for five years, 
the payment made to the taxpayer on ac- 
count of such taking was a rental payment 
(ordinary income) for the taking of a lease- 
hold interest. The taxpayer had asserted 
that the compensation for the use of his 
warehouse was “specifically for his loss 
of the use and occupancy thereof and not 
for lost profits,” and was subject to the 
provisions of Section 112(f). The ruling 
states that “substance rather than the form 
of a transaction is to be regarded for Fed- 
eral income tax purposes,” and that in effect 
thete was a forced rental of the warehouse 
to the government by the taxpayer, the 
condemnation award being the equivalent of 
rental payments to the taxpayer.” If the 
theory behind the application of the invol- 
untary-conversion rules is that there has 
been the equivalent of a sale or exchange,” 
then the Commissioner should not try to 
extend Revenue Ruling 38 to cover cases 
where property is destroyed rather than 
compulsorily rented for a period of time. 
Any attempt to do so in connection with 
the taxation of proceeds of valued use and 
occupancy insurance policies, to be success- 
ful, would require the overruling of deci- 
sions dating back to 1926.” 


Code Section 117(j) 


If fire insurance proceeds are not ex- 
pended by an insured to replace the de- 
stroyed property, then to the extent that the 
proceeds exceed the basis of such property 
the insured receives income which is taxable 
at capital gain rates pursuant to Section 
117(j) of the Code,® if the property de- 
stroyed had been held for more than six 
months” and either was property used in 


tracks to the government. On termination of 
the lease, a government payment for property 
damaged, destroyed or converted during the 
lease term was held to be for involuntary con- 
version of business property, resulting in capital 
gain rather than ordinary income to the tax- 
payer. Cf. also cases cited at footnote 45, below. 

3% Owen Meredith, CCH Dec. 16,851, 12 TC 
344 (1949) (acq. 1949-2 CB 3); Regs. 118, Sec. 
39.117(j)-1, Example (1), item 5. See Massillon- 
Cleveland-Akron Sign Company, cited at foot- 
note 2; Oppenheim’s, Inc v. Kavanagh, cited at 
footnote 4 (Issue No. 2). 

Neither the destruction of property by fire 
nor any subsequent reimbursement for its loss 
by a fire insurance company constitutes a ‘‘sale 
or exchange.’’ Thus, prior to the enactment of 
Code Sec. 117(j), in 1942, a gain resulting from 
a fire and reimbursement through insurance was 
ordinary income and not capital gain. Helver- 
ing v. William Flaccus Oak Leather Company, 
cited at footnote 36. 

% Steele v. U. 8., 52-2 ustc § 9451 (DC Fia.). 
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a trade or business or was a capital asset.” 
I believe the same is true of the proceeds of 
a valued use and occupancy insurance policy, 
but it 1s not true where the proceeds are 
measured under a “lost profits” formula.” 

There is a difference between the lan- 
guage of Section 112(f), relating to the 
nonrecognition of gain upon involuntary 
conversions, and that of Section 117(j), 
which applies special rules to the taxation 
of recognized gains or losses from involun- 
tary conversions. Section 112(f) provides: 
“Tf property is compulsorily or in- 
voluntarily converted into property similar 
or related in service or use to the property 
so converted, or into money which is forth- 
with in good faith expended in the 
acquisition of other property similar or 
related in service or use to the property so 
converted, no gain shall be recog- 
nized (Italics supplied.) 


” 


Section 117(j) reads in part as follows: 
“(2) General rule-—If, during the taxable 
year, the recognized gains upon sales or 
exchanges of property used in the trade 
or business, plus the recognized gains from 
the compulsory or involuntary conversion 

. of property used in the trade or business 
and capital assets held for more than 6 months 
into other property or money, exceed the 
recognized losses from such sales, exchanges, 
and conversions, such gains and losses shall 
be considered as gains and losses from 
sales or exchanges of capital assets held 
for more than 6 months.” (Italics supplied.) 


Thus, the term “property” is used broadly 
in Section 112(f), but is restricted in Section 
117(j) to “property used in the trade or 
business,” as defined therein.” However, 
Section 117(j) applies not only to the in- 
voluntary conversion of property used in 
the trade or business, but also to the in- 
voluntary conversion of “capital assets held 
for more than 6 months.” 


The Piedmont opinion states that the “right 
of use and occupancy is an integral part 


of the property destroyed”; that “the use of 
a certain object or thing belonging to a per- 
son is an indispensable part of that indi- 
vidual’s property in the object or thing”; 
that if “the material object is destroyed the 
use is destroyed, and the property loss to 
the owner includes both the loss of the 
material object and its use’; and that use 
and occupancy insurance covering a tax- 
payer’s plant is “insurance of the taxpayer's 
property in that plant.” Thus, it is arguable 
that since the destroyed property was itself 
depreciable property used in a taxpayer’s 
trade or business, the right of use and occu- 
pancy of such property, being an “integral” 
and “indispensable” part of such property, 
must also be depreciable property used in 
the taxpayer’s trade or business, and Sec- 
tion 117(j) should be applicable to any gain 
upon its involuntary conversion. 


The Commissioner might contend that 
when a building or machinery is constructed 
or purchased by a taxpayer, the cost of con- 
struction or the purchase price relates only 
to the physical property and not to the 
intangible right to use and occupancy. Pur- 
suing this, he might continue that while the 
physical property has a basis for deprecia- 
tion and may be depreciated, in the ordinary 
case the right to use and occupancy is not 
separately paid for and has no basis for de- 
preciation (a zero basis), and is therefote 
not “depreciable.” In answer, it may be said 
that if the right to use and occupancy is an 
“integral” and “indispensable” part of the 
property destroyed, no dissection of the 
property can be made so as to claim that 
one portion is “depreciable” and another 
portion is not. Further, if separately. paid 
for, the right to use and occupancy would 
be property “of a character which is sub- 
ject to the allowance for depreciation.” It 
could be urged with some force that this 
characterization is not lost because in a 
particular case no separate payment there- 
for has been made.* 





Sec. 117(j) has other limitations. For 
example, gains from Sec. 117(j) transactions 
must exceed losses from such transactions in 
order for the capital gain rates to apply. 

41 See Massillon-Cleveland-Akron Sign VUom- 
pany, cited at footnote 4, at p. 85; Mellinger 
v. U. S., cited at footnote 12. In each of these 
cases the taxpayer's contention that Sec. 117(j) 
required capital gain treatment of gain realized 
upon the receipt of use and occupancy insurance 
proceeds was rejected, the proceeds being a 
reimbursement for lost profits. 

* Code Sec. 117(j)(1) provides this definition: 

‘*(1) Definition of property used in the trade 
or business.—For the purposes of this sub- 
section, the term ‘property used in the trade 
or business’ means property used in the trade 
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or business, of a character which is subject 
to the allowance for depreciation provided in 
section 23(1), held for more than 6 months, 
and real property used in the trade or business, 
held for more than 6 months... .”’ 

% Cf. 512 West 56th Street Corporation, CCH 
Dec. 14,335(M), 4 TCM 53, 57 (1945), aff'd 452 
ustc { 9452, 151 F. (2d) 942 (CA-2), which held 
that the fact that a building had been fully 
depreciated was immaterial for purposes of 
defining a capital asset, and that the building 
was not a capital asset because it was property 
“‘of a character which is subject to the allow- 
ance for depreciation.’’ Cf. also Alamo Broad- 
casting Company, CCH Dec. 17,892, 15 TC 534, 
542 (1950). 
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Even should the Commissioner be able 
to sustain the contention that the right to 
use and occupancy is not depreciable prop- 
erty used in a taxpayer’s trade or business 
within the Section 117(j) definition, the gain 
should still qualify as capital gain because 
Section 117(j) also applies to the involun- 
tary conversion of “capital assets held for 
more than 6 months.” The term “capital 
assets” is defined in Section 117(a)(1) to 
mean “property held by the taxpayer,” with 
certain exceptions not here applicable.“ If 
the right to use and occupancy is a property 
right, it is “property” which is “held” by a 
taxpayer.” Indeed, the Section 112(f) cases 
which have held that the involuntary-con- 
version rules are applicable to the proceeds 
of valued use and occupancy insurance 
policies are necessarily premised on the 
right to use and occupancy being “property.” 


In Isadore Golonsky,* the Tax Court, which 
was affirmed by the Third Circuit, held 
that the transfer by a lessee of the right 
to possession and use of the leased premises 
was a transfer of a “property right.” Capital 
gain treatment of the gain on the transac- 
tion was accordingly held to be proper. 
This passage in the Tax Court’s opinion 
is pertinent here: “The petitioners, as lessee, 
had a right under the lease to possession and 
use of the property for the months of July, 
August, and September in 1944, a property 
right. The new owner in the transaction 
paid the petitioners $7,500 to acquire the 


**#One of the exceptions is depreciable prop- 
erty used in a trade or business. But if this 
exception should apply, then of course there 
would be no need to even consider the ‘‘capital 
assets’’ definition. 

*® Cf. Isadore Golonsky, CCH Dec. 18,388, 16 
TC 1450 (1951) (reviewed) (nonacq. 1952-1 CB 
5), aff'd 52-2 ustc { 9553, 200 F. (2d) 72 (CA-3), 
cert. den. 345 U. S. 939 (1953); McCue Brothers 
& Drummond, Inc., CCH Dec. 19,414, 19 TC 667, 
670-671 (1953) (reviewed) (nonacq. 1953-1 CB 7), 
aff'd 54-1 ustc {| 9273 (CA-2). 

The Golonsky case is discussed in Notes in 
51 Michigan Law Review 1101 (1953); 5 Stan- 
ford Law Review 840 (1953); 6 Vanderbilt Law 
Review 933 (1953). 

* Case cited, footnote 45. 

7 See Flaxlinum Insulating Company, cited 
at footnote 21, at p. 686; Piedmont-Mt. Airy 
Guano Company, cited at footnote 14, at p. 1051. 

* The reader may want to consider the im- 
plications, in a particular case, of Lehman 
Company of America, Inc., CCH Dec. 18,538, 
17 TC 422 (1951) (acq. 1952-1 CB 3), which holds 
that for Sec. 117(j) purposes an insured must 
allocate insurance proceeds received on account 
of the destruction by fire of certain of its prop- 
erties, between Sec. 117(j) assets (depreciable 


buildings, machinery and equipment) and other 
assets (inventory) destroyed: U. 8S. v. Koshland, 
541 ustc 
rev’g 52-2 


79103, 208 F. (2d) 636 (CA-9, 1953), 
ustc { 9435 (DC Ore.). 
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right to the use and possession of the property 
for those three months, a right which there- 
tofore it had never had. That is a 
sufficient transfer of property to bring the 
transaction within section 117.” 


If the insured right to use and occupancy 
is treated as separate nondepreciable prop- 
erty with a zero basis to the insured, the 
entire recovery under the use and occu- 
pancy policy would constitute Section 117(j) 
capital gain if the destroyed property had 
been held by the taxpayer for more than 
six months. If the right is considered to 
be an integral part of the physical property 
itself, the proceeds would be added to the 
proceeds received by the insured under the 
direct-damage insurance policies when de- 
termining the amount and kind of gain 
arising out of the insurance settlements,” 
and any gain to the insured arising out of 
the insurance settlements would be long- 
term capital gain within the framework of 
the rules set forth in Section 117(j).* 


Taxable Year in Which to Report 
Income from Insurance Proceeds 


In 1924, the Bureau ruled” that an ac- 
crual-basis taxpayer was required to accrue 
in a year (1918) prior to the year of re- 
ceipt (1919), such portion of the proceeds of 
use and occupancy insurance as was at- 
tributable to the days of nonoperation which 
fell within the said year prior year.” The 


In Massillon-Cleveland-Akron Sign Company, 
cited at footnote 2, a lump-sum payment re- 
ceived under a fire insurance policy providing 
joint coverage for destruction of buildings, ma- 
chinery and equipment, was applied through a 
single replacement fund in effecting their re- 
storation. Pursuant to Sec. 112(f) of the 
Code, no gain was recognized on the conversion, 
even though the expenditures made from the 
fund to restore the machinery and equipment 
were less than the insurance company’s in- 
demnification allowance therefor. Cf. Interna- 
tional Boiler Works Company, cited at footnote 
13, at p. 291, where separate insurance was 
carried against loss of materials, loss of build- 
ings and loss of machinery, and the taxpayer 
was permitted to segregate the amounts re- 
ceived under the different policies for different 
properties, and to select those which it desired 
to subject to the general gain or loss provisions 
and those to which it desired to apply the in- 
voluntary conversion and replacement rules; 
Horowitz Brothers & Margareten, CCH Dec. 
18,472(M), 10 TCM 698 (1951). 

#”S. M. 1658, III-2 CB 68 (1924). 

° The ruling apparently treats the recovery 
under the policy, which it interprets as a valued 
per-diem form, as one having the same tax 
consequences as a use and occupancy policy 
insuring against lost profits. 


insurance adjusters in that instance had ap- 
proved the insurance claim before the end 
of the year in which the loss occurred, and 
had bound the insurance company to abide 
by the settlement agreement. 

In International Boiler Works Company,” 
the Commissioner apparently followed the 
interpretation made in Solicitor’s Memoran- 
dum 1658, for he argued that ‘an accrual- 
basis taxpayer which received use and oc- 
cupancy insurance proceeds of $14,999.94 in 
1920, on account of a fire which occurred 
in 1919, was required to report $7,500.02 
thereof as 1919 income. The insurance was 
expressly stated in the policy to be against 
the loss of net profits on business prevented, 
and when the Board of Tax Appeals upheld 
the Commissioner’s allocation, it presumably 
agreed that the $7,500.02 would have been 
the amount of additional profits realized by 
the taxpayer in 1919 had there been no fire. 

The above rule was challenged by the 
taxpayer in Oppenheim’s, Inc. v. Kavanagh,” 
who urged the district court to permit in- 
come attributable to insurance proceeds 
received by it as reimbursement for lost 
profits “to be prorated over all the years 
it [the taxpayer] was out of its original 
premises.”™ The court, however, rejected 
this, saying: 


“The $58,000.00 was received in lieu of 
income plaintiff would have received the 
first year after the fire and income is tax- 
able for the year in which it is received. 
Commissioner of Internal Revenue v. Lyon, 
9 Cir., 1938, 97 F. 2d 70. But prorating 
between the two fiscal years ending in 1943 
and 1944 was proper under The International 
Boiler Works Co., supra.’ * (90 F. Supp. 112.) 


The citation of the Lyons case by the dis- 
trict court suggests that had the taxpayer 


received the entire $58,000 in 1943, the full 
amount thereof would have been taxable 
in 1943 under the “claim of right” rule. Prior 
to the time the Supreme Court first enun- 
ciated “the claim-of-right doctrine,” the 
Board of Tax Appeals decided Flaxlinum 
Insulating Company.” There a fire occurred 
in July, 1918, destroying one of the tax- 
payer’s warehouses, together with the con- 
tents thereof. An insurance settlement 
under a valued per-diem use and occupancy 
policy was concluded in August, and pay- 
ment received by the insured in September, 
1918. The insurance settlement was on the 
basis of an estimated total and partial loss 
of use and occupancy of the destroyed prop- 
erty extending into the year 1920. The 
insured argued that the income attributable 
to the receipt of use and occupancy insur- 
ance proceeds, to the extent that such 
proceeds were not expended in replacing the 
destroyed property, should be deferred and 
allocated proportionately to 1919 and 1920." 
The Board replied that this contention 
might have weight if the use and occupancy 
policy represented reimbursement for lost 
profits.” The Board held that the income 
was 1918 income just as it would have been 
had the insurance proceeds resulted from 
a voluntary sale of the destroyed property 
for an amount in excess of the tax basis 
of the destroyed property. The Board thus 
carried over into its consideration of the 
proper year in which to tax nonreinvested 
valued use and occupancy insurance pro- 
ceeds, the concept that the proceeds of such 
a policy plus direct-damage fire insurance 
proceeds represents “nothing more _ than 
compensation for loss of the useful value 
of the building and its contents” to the in- 
sured in its business.” 


The rules determining the taxable year 
in which to report income from the receipt 





*. Case cited, footnote 13. In Williams Furni- 
ture Corporation, cited at footnote 14, the 
Commissioner sought to treat the valued per- 
diem use and occupancy insurance proceeds 
there involved as reimbursement for lost profits. 
On this basis he argued that the taxable pro- 
ceeds should be prorated between two taxable 
years, presumably on the basis that the lost 
profits related to those two taxable years. The 
Board did not have to decide this issue because 
the entire proceeds were held not to be taxable 
since they had been reinvested by the taxpayer 
in replacement property. 

52 Case cited, footnote 4. 

*% The taxpayer was not able to replace its 
original premises and move into its new build- 
ing until February, 1948. Prior to that it leased 
other and smaller quarters than those 
destroyed. 

5tIn accord is Rite-Way Products, Inc., CCH 
Dec. 16,890, 12 TC 475 (1949), where an insured 
was reimbursed in 1943 on account of profits 
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lost due to a fire and explosion which occurred 
in May, 1942, causing a few weeks of business 
interruption. All the events occurred in 1942 
which fixed the liability of the insurer and the 
amount of the insurance proceeds to be re- 
covered. The entire amount was held to be 
taxable in 1942, as contended for by the Com- 
missioner. 

55 North American Oil Consolidated v. Burnet, 
3 ustc { 943, 286 U. S. 417 (1932). 

*6 Case cited, footnote 21. 

*% The taxpayer made no effort to allocate any 
of the gain to 1918, because it was able by 
various emergency devices to continue full 
cperations through 1918, the effect of the fire 
on the business not being felt until 1919. See 
Flaxlinum case, cited at footnote 21, at pp. 
678, 688. 

58 But see case cited at footnote 55. 

%® See Flaxlinum case, cited at footnote 21, at 
p. 688. 
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Gain attributable to the receipt by 
an acctual-basis taxpayer of direct- 
damage fire insurance proceeds ac- 
crues as income in the year in which 
the fire occurs, where its liability 
is not contested by the insurer. 


of use and occupancy insurance proceeds 
are thus not to be the same for proceeds 
received under valued forms and _ those 
received under nonvalued forms. If in the 
Flaxlinum case the insurance proceeds had 
been paid over to the insured in 1919, the 
“voluntary sale” rationale of the case would 
still have required the income to be accrued 
for tax purposes in 1918.° An extension of 
the rules relating to the year of taxation 
of direct-damage fire insurance proceeds 
fortifies the 1918 solution to this problem, 
for we have seen that the Board has placed 
valued use and occupancy insurance pro- 
ceeds in like category with them. The rule 
is that the gain attributable to the receipt 
by an accrual-basis taxpayer of direct-dam- 
age fire insurance proceeds accrues as in- 
come in the year in which the fire occurs, 
where its liability is not contested by the 
insurance company. This is so, even though 
the exact amount of the company’s liability 
is not known (although ascertainable) in 
the said year, and even though agreement 
thereon is not reached until a subsequent 
taxable year.” 

Thus, if all the events necessary to fix 
the direct-damage liability of the fire insur- 
ance company occurs within the taxable 
year and if the amount of the liability has 
become fixed or ascertainable, then income, 
if any, is realized at such time. If not, in- 
come is realized at the time when the lia- 
bility does become fixed or ascertainable. 





In conformity with these rules, it was held 
in Georgia Carolina Chemical Company™ that 
where there was a dispute as to the basis 
to be used in arriving at the liabilities of 
11 separate insurance companies under use 


and occupancy insurance policies issued 
by them reimbursing the insured for lost 
profits, the insured was not required to 
accrue the insurance proceeds as income 
until the claims were finally settled. The 
dispute in the case involved the question 
of whether the coinsurance clause, under 
which the liability of each insurance com- 
pany was limited to 80 per cent of the loss 
insured by it, would be applied against the 
entire loss, including expenses incurred by 
the insured to reduce any loss under the 
policy, or only against the loss caused by 
actual suspension of business. 


The Tax Court felt that the fire in 1939 
gave rise only to contingent liability on the 
part of an insurance company, because the 
dispute over whether the coinsurance clause 
would be waived as to expenses incurred to 
reduce the loss “was so substantial that it 
could not be held that all the events neces- 
sary to fix the amount of the liability were 
complete and definite at the time of the 
filing [in November, 1939] of the proofs 
of loss.” The insured in the Georgia Caro- 
lina Chemical Company case actually received, 
in the taxable year 1939, certain sums in 
full settlement of some of its use and oc- 
cupancy insurance policies. To that extent 
there was an accord and satisfaction of the 
insured’s contingent claims, and since the 
insured’s right to unrestricted use and en- 
joyment of the moneys became absolute at 
the time of their receipt, the amounts so 
received were treated as income at the 
time of receipt. 


There would appear to be considerable 
uncertainty as to whether a dispute between 
an insurance company and an insured as to 
the former’s liability under a valued use 
and occupancy policy would delay the year 





° Cf. Commissioner v. Union Pacific Railroad 
Company, 36-2 ustc { 9525, 86 F. (2d) 637, 639 
(CA-2) ,(‘‘In the instant case there was a 
contractual obligation to pay even though no 
notes or other evidence of debt were given... . 
The respondent’s books were kept on an ac- 
crual basis and the gain from the sale of the 
property was therefore taxable for the year 
when the contract was executed rather than the 
year when the payments were made.’’); Helver- 
ing v. Nibley-Mimnaugh Lumber Company, 4 
ustc 1254, 70 F. (2d) 843 (CA D. C., 1934). 
See Harold W. Johnston, CCH Dec. 17,578, 14 
TC 560, 565-566 (1950) (reviewed). C. W. Titus, 
Inc., CCH Dec. 9205, 33 BTA 928 (1936), appeal 
dismissed 88 F. (2d) 1007 (CCA-10, 1937), is not 
to the contra, for there all the accrual-basis 
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seller had was an executory contract to sell, and 
any liability of the buyer to pay could only be 
shown by extrinsic evidence. 

1G. C. M. 14666, XIV-1 CB 181 (1935). Cf. 
Patrick McGuirl, Inc. v. Commissioner, 35-1 
ustc { 9055, 74 F. (2d) 729 (CA-2), with Estate 
of Jacob Resler, CCH Dec. 18,701, 17 TC 1085, 
1092-1093 (1952). 

®* CCH Dec. 14,242(M), 3 TCM 1213 (1944). 

* Georgia Carolina Chemical Company, cited 
at footnote 62, at p. 1216. See Cambria Clay 


Products Company, CCH Dec. 9315-E, Dkt. No. 
80777, April 20, 1936. 

As to the year a loss may be deducted when 
there is a contested insurance claim, see Charles 
F. Jeffrey, CCH Dec. 
(1953). 


19,672(M), 12 TCM 534 
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in which any gain from the receipt of the 
insurance proceeds would be taxable. There 
has been no specific holding on the point, 
and I leave it to the reader to reconcile the 
holdings in the somewhat related cases 
cited in the footnote below.” 


Other Aspects 
of Use and Occupancy Insurance °” 


There seems to be a considerable differ- 
ence of opinion among persons in the in- 
surance field as to the relative advantages 
and disadvantages of valued and nonvalued 
forms of use and occupancy insurance. Fire 
insurance companies are generally opposed 
to. valued policies, whether such policies 
cover direct damage to property or conse- 
quential loss, such as that due to interrup- 
tion of business, whereas casualty insurance 
companies which write boiler and machinery 
use and occupancy policies have no objec- 
tion at all. In fact, an insurance company 
incorporated in one of the 48 states rarely 
will write a valued form of use and oc- 
cupancy insurance in connection with a 
fire and extended coverage policy,” although 
many years ago such insurance could be 
obtained. On the other hand, in the case 
of use and occupancy insurance covering 
interruption of business arising out of boiler 
explosion and machinery damage, the valued 
form, providing for a specified daily in- 
demnity, is a standard form in all states and 
is the form used almost exclusively.” 
the attitudes of 
fire insurance companies and casualty in- 
surance companies with respect to valued 
and nonvalued use and occupancy policies 
is claimed by the former to stem from a 
difference in the coverages written. A_ boiler 
and machinery policy is written on a spe- 
cific schedule of objects, and damage to 


The difference between 


* Cf. Patrick McGuirl, Inc. v. Commissioner, 
cited at footnote 61; Twinboro Corporation, 
CCH Dec. 13,340(M), 2 TCM 369 (1943); and 
First Bancredit Corporation v. Flexlume Cor- 
poration, 35-2 usrc { 9558, 10 F. Supp. 1015 
(DC N. Y.); with Henry F. McCreery, CCH Dec. 
1646, 4 BTA 967, 980 (1926); and Frost Lumber 
Industries, Inc. v. Commissioner, 42-2 ust 
§ 9527, 128 F. (2d) 693 (CA-5), rev’g 44 BTA 
1249 (1941). 

*% JT am indebted to James C. O’Connor, of 
Cincinnati, Ohio, and to John L. Tracy, of 
Dallas, Texas, for educating me in the tech- 
nical insurance aspects of use and occupancy 
insurance. Responsibility for viewpoints ex- 
pressed herein as to valued and nonvalued forms 
is mine. 

* Because of the general flexibility employed 
by inland marine underwriters, it is sometimes 
possible to get valued forms in the inland 
marine department of an American fire in- 
surance company, even though the fire depart- 
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or destruction of any one of these objects, 
it is asserted, will generaily not shut down 
the entire production of the insured’s plant. 
The casualty companies are described as 
desirous of avoiding the detailed accounting 
job which would be necessary in allocating 
loss of profits and expenses to the damage 
or destruction of a single unit; they there- 
fore are said to have adopted an arbitrary 
method of determining a use and occu- 
pancy loss, since it is difficult and sometimes 
impossible to establish the actual loss. Fire 
insurance companies, on the other hand, in 
writing nonvalued policies, insure the entire 
property against the total use and occupancy 
value of the insured premises. In accord- 
ance with the basic principles of indemnity, 
they feel that they should reimburse the 
insured for the amount actually lost, and 
they maintain that they know from exper- 
ience that it is possible to determine the 
amount of loss with substantial accuracy. 
American fire insurance companies are 
stated to be able to write valued forms of 
use and occupancy insurance,™ but prefer 
not to write this coverage, as they believe 
such forms do not serve the interests of 
their policyholders as well as do nonvalued 
forms. 


The major advantage of a nonvalued use 
and occupancy policy is stated by its pro- 
ponents to be that it provides more adequate 
coverage to the insured than does the valued 
form. Few businesses operate evenly from 
day to day throughout the year; there are 
seasonal factors, and the like, to be taken 
into account. Under the valued per-diem 
form, the insured runs the risk of being 
underinsured (and the insurer may, in par- 
ticular instances, be overinsuring) unless 
the daily fluctuations in the insured’s busi- 
ness are not too great. The only safe way 
to assure the insured adequate coverage 
ment in the same company would not agree to a 
valued form if only the perils of fire and ex- 
tended coverage were insured. A policy written 
on an “all risk’’ basis would include insurance 
with respect to the perils of fire, lightning, 
windstorm, hail, tornadoes, cyclone, explosion, 
riot, civil commotion, smoke damage, vehicle 
damage, aircraft damage, vandalism, malicious 
mischief, sprinkler leakage, water damage, 
boiler explosion and breakdown of machinery. 

* This is so even though nonvalued use and 
eccupancy insurance forms, basing recovery 
on actual loss sustained, are available as 
standard forms in connection with boiler and 
machinery insurance. 

* For example, I have been informed that 
the Associated Factory Mutual Fire Insurance 
Companies are able to write valued forms of 
use and occupancy insurance in connection 
with fire insurance policies in all of the states 
in which they are licensed. 
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under all circumstances is to make the per- 
diem amount of insurance under a valued 
policy 365, 300 or 250 times its greatest 
daily anticipated loss due to business in- 
terruption.” The fire insurance companies 
feel that more adequate and less expensive 
insurance coverage can be obtained through 
nonvalued use and occupancy insurance 
policies written under one of several coin- 
surance forms, which require in substance 
that the insured carry insurance equal to a 
portion of his anticipated annual business 
income less certain expenses. 

Another explanation which has been of- 
fered to explain the difference in the atti- 
tudes of the fire and the casualty insurance 
companies is that, historically, boiler and 
machinery insurance has been issued pri- 
marily to large industries, where it is ex- 
pected that the moral hazard is not great, 
while fire insurance companies deal with the 
public generally. This is not a satisfactory 
explanation because, certainly, if a large 
corporation is permitted to take out valued 
use and occupancy insurance in connection 
with a boiler and machinery direct-damage 
policy, a fire insurance company should not 
feel that the same corporation offers a moral 
risk in connection with consequential dam- 
age, such as loss resulting from business 
As to the ability 
to determine proper limits of coverage to be 
extended and rates to be charged for valued 
policies on a per-diem basis, since the cas- 
ualty companies have no difficulty in this 
regard, it would appear that fire insurance 
companies would have no difficulty. More- 
over, it would seem that some of the diffi- 


interruption due to a fire. 


® The fraction used would depend upon 
whether the business operates seven, six or 
five days a week. 

“See Fire, Casualty & Surety Bulletins, 
U. & O. B-1 (Fifth Printing, May, 1942), with 
respect to the use of nonvalued forms by 
manufacturing plants and mercantile estab- 
lishments having seasonal variations. An ex- 
cellent discussion of various nonvalued forms 
of use and occupancy insurance available for 
industrial plants is contained-in an unpublished 
paper presented by John L. Pearson before the 
Fourth Annual Accounting Conference of the 
School of Business Administration, Rutgers 
University, on November 12, 1953. 

11 The insured’s accountant should be called 
in to help the insurance counselor. Jeromie S. 
Miller, ‘‘Buying and Administering Business 
Interruption Insurance,’’ 16 New York Cer- 
tified Public Accountant 552 (1946), points out 
that ‘‘The accountant is consulted relative to 
his clients’ Business Interruption insurance more 
often than in connection with most other forms 
of commercial insurance. His connection with 
it, moreover, is not merely transitory. His 
advice properly should be sought at the in- 
ception of the policy term, at least once 
during this period, and certainly again should 
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culties which casualty companies are said 
to have found to exist when determining 
consequential loss due to the damage or 


destruction of a single unit would exist 
where a fire-only partially destroys a manu- 
facturing plant. 

No categorical statement can be made 
that from a purely business point of view, 
apart from the tax aspects, one form of 
use and occupancy insurance is superior to 
another. Each has its special advantages in 
particular situations.” The problem of which 
type to carry and the amount of coverage 
is a complex one, and a business enterprise 
would be well advised to consider carefully 
with its insurance counsellor which form 
will meet its particular needs.” 


For example, a new business which has 
no past experience as to profits and no re- 
liable guide to use to estimate future profits 
might prefer to carry a valued rather than a 
nonvalued form of use and occupancy insur- 
ance. A business having no_ scasonal 
fluctuation also might consider using this 
torm. 


With either the valued or nonvalued form, 
the insured has the burden of constantly 
checking its operations against its use and 
occupancy certain at all 
times that it is adequately protected. With 


coverage to be 


respect to the valued form, it must check 
to see that it has a sufficient amount of 
insurance; with respect to the nonvalued 


form, it must check to see that it is com- 
plying with the average or coinsurance clauses 
so that it will not be penalized should a 
loss occur.” 


a claim occur under the policy.’’ The insured 
should also consult its attorney, in case of loss, 
to advise it as to legal and tax problems 
arising from the loss. 

72 The difficulties encountered by those using 
coinsurance two-item forms and the coinsur- 
ance gross earnings forms are discussed by 
Henry C. Klein in Business Interruption Insur- 
ance and Extra Expense Insurance As Written 
by Fire Insurance Companies in -the United 


States and Canada (The Rough Notes Com- 
pany, Inc., 1950): Joseph F. Sullivan, ‘‘Fire 


and Business Interruption Claim Problems,’’ 
32 N. A. C. A. Bulletin 1050, Sec. 1, May 1951; 
Miller, article cited at footnote 71. 

Another type of use and occupancy insur- 
ance which is written is the nonvalued agreed 
amount form, which provides that if the in- 
sured will file certain periodic statements of 
values, the insurer will accept insurance on this 
amount as compliance with the coinsurance 
clause; any possibility of a coinsurance penalty 
is thus avoided. 

A valued form which on occasion has been 
used by oil refineries taking out use and occu- 
pancy insurance in connection with direct 
damage insurance covering loss due to fire, 

(Continued on following page) 





487 





Some insurance men feel that because of 
the numerous factors which must be taken 
into account in order to adjust a loss 
under the nonvalued form, it is only theo- 
retically true that a nonvalued. use and oc- 
cupancy policy provides more adequate 
coverage than does the valued form. Prac- 
tically, they say, there are a_ sufficient 


number of pitfalls in the nonvalued policy 
with respect to proof of loss * by the insured 
to reduce materially the amount of loss re- 
coverable, with the result that the insured 
substantially 


may collect less than the 


(Footnote 72 continued) 

lightning, vandalism, malicious mischief and 
other perils, is one under which there is a fixed 
per-diem amount paid for each day of total 
suspension of business, but the insuring clause 
relating to partial suspension of business reads 
somewhat as follows: 

“Partial Suspension: If said property is 
destroyed or damaged by any one or more 
of said perils so as to result in a reduction 
in or change of production, then this insurance 
shall be liable for the amount (as determined 
by the Arbitrators) that the actual earned 
profit of the Assured for each day of the 
period of partial suspension is less than $———— 
per day. Said actual earned profit shall be 
calculated as per the Reporting Form set forth 
below.”’ 

It would seem that the employment of such 
a partial suspension clause subjects the in- 
sured, in case of a recovery under the policy 
on account of partial suspension of business, 
to the risk of the Internal Revenue Service 
contending that the proceeds do not come under 
Code Secs. 112(f) or 117(j), and are taxable 
as ordinary income. Where the per-diem rate 
to be paid by the insurer to the insured in case 
of total suspension of business is identical with 
the base figure used in the partial suspension 
clause, similar difficulty may be encountered, 
although the insured in case of total suspension 
of business has a stronger argument that those 
sections do apply. If the base figure itself 
is not arrived at through a formula seeking 
to determine lost profits, it will appear that 
even with the partial suspension clause such 
as that set forth above, the formula used to 
determine the extent of partial interruption of 
business should not be treated under the decided 
cases as making the insurance proceeds the 
equivalent of reimbursement for lost profits for 
tax purposes. 

7% Miller, article cited at footnote 71, at pp. 
564-565, asserts that a nonvalued business inter- 
ruption claim is no different in essentials from 
any other insurance claim, but Sullivan, article 
cited at footnote 72, at p. 1055, emphasizes the 
difficulties of settlement, and at p. 1058 states 
that the preparation of forecasts and of projec- 
tions of operations for the 12-month period 
immediately following a fire, as required under 
the terms of the contribution clause, are ‘‘prob- 
ably the two most important and most difficuit 
problems encountered in preparing a business 
interruption claim.’’ Pearson, work cited at 
footnote 70, at p. 19, discusses the problem 
of how nonvalued losses are adjusted as 
follows: 

“This question is raised frequently and there 
is no simple answer or formula that can be 
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amount of its actual loss. Under the 
valued form, the adjuster, as in the Williams 
Furniture case,” must determine the number 
of days which it takes the insured to repair 
or replace the damaged property through 
the use of due diligence. He must also de- 
termine the reduction in output during any 
period of partial shutdown, but if the shut- 
down is total then only the first determina- 
tion is necessary. Thus, the area of possible 
dispute determining the amount of recover- 
able loss is not as great as under nonvalued 
forms.” 


applied. It is difficult to obtain an answer 
even from experienced adjusters of use and 
occupancy losses. A use and occupancy loss 
must truly be adjusted: No definite outline of 
procedure is available, because each loss must 
be treated separately and a solution reeched on 
the basis of the conditions that exist at the time 
of the loss, and by the application of the basic 
terms of the policy itself. In cooperation with 
the assured the adjuster must find a logical 
method of procedure from his own experience 
and knowledge. Books have been written show- 
ing how various use and occupancy losses have 
been adjusted in individual cases. Sometimes 
the procedure for determining a loss is similar 
to that followed in building up the value for 
insurance except that the calculations are for 
the period that production or business is inter- 
rupted. A simple case would be that of the 
manufacturer of a single product, where the 
number of units which are prevented from 
being produced can easily be determined, and 
the net profit and overhead on each unit is 
definitely known. In arriving at the amount 
of loss, due consideration is given to the 
experience of the business prior to the loss 
and the probable experience thereafter.’’ 

7/Klein, work cited at footnote 72, at p. 12, 
states as follows: 

“The great majority of Valued Form Busi- 
ness Interruption Insurance policies are written 
where the Insured, although having an Insur- 
able Interest in the object of coverage, feels 
unable to predict the amount of future earn- 
ings or anticipates great difficulty in proving 
the actual amount of loss sustained. He there- 
fore desires a policy which will pay a fixed 
sum per day, per week or per month of busi- 
ness suspension, without proof of actual loss 
sustained. 

“While it is possible that Valued Form 
policies have been or may be secured by 
parties with an Insurable Interest con- 
siderably less than the fixed amount of insur- 
ance secured, such cases are believed to be 
exceedingly rare.’’ 

™ Case cited, footnote 14. 

6 T have in my files a number of valued forms 
of use and occupancy insurance used in con- 
nection with fire and other policies insuring 
against direct-damage loss. A not unusual 
clause in such policies issued by Lloyd's under- 
writers is the following: 

“It is a condition of this insurance that in 
case the Assured and the Underwriters are 
unable to agree as to the time necessary to 
rebuild, repair or replace the described prop- 
erty, and/or the value of the subject of this 
insurance, and/or the amount of loss thereon 
the same shall be determined by appraisal as 
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Insurance men who favor valued forms 
of use and occupancy insurance also main- 
tain that while, theoretically, the premium 
cost per $100 of insurance coverage under 
a valued form is higher than under a non- 
yalued form, in practice this is not neces- 
sarily so, and can even be less. Since the 
insured can the dollar amount of 
coverage per day of total interruption of 
business,” premium payments can be re- 
duced without the risk of penalty under a 
coinsurance clause; the insured can buy as 
much or as little insurance as it feels it 
needs without being concerned in case of 
fire or other casualty loss with the burden 
of proof of the amount of loss under a 
net-profits formula. For these and other 
reasons, a good many businesses in the 
United States do take out valued forms of 
use and occupancy insurance in connection 
with policies covering direct damage due to 
fre. Such policies can be and are written 
through the underwriters at Lloyd’s of 
London. In addition, such policies will on 
occasion be written by an American fire in- 
surance company by making a special filing 
with the particular state insurance depart- 
ment concerned. In some states, valued 
policies can be written through a broker 
dealing with the underwriters at Lloyd’s 
without the necessity of a special filing, 
because such insurance is a “surplus line.” 


choose 


Conclusion 


The.reader should be reminded that the 
amount of direct damage caused by a fire 
or similar catastrophe is not the entire loss 
sustained by a business enterprise, and that 
in many instances the loss due to the busi- 
ness being deprived of the use of its land, 
buildings and equipment can be far out of 
proportion to the actual physical damage 
sustained. Because a comprehensive busi- 
program must include not 
only direct-damage insurance but also use 
and occupancy insurance, the business and 
tax aspects of the latter should be under- 
stood. Since insurance against loss is the 
primary consideration, the tax aspects are 


ness-insurance 


(Footnote 76 continued) 
follows: the Assured -and the Underwriters 
shall each name a competent and disinterested 
appraiser and the two so chosen shall before 
proceeding further, appoint a competent and 
disinterested umpire. The appraisers together 
Shall estimate and appraise the amount of loss 
hereunder and, failing to agree, shall submit 
their differences only to the umpire. The 
award in writing duly verified by any two 
shall determine the amount of loss. 

“The Assured and the Underwriters shall 
each pay the fees and expenses of the respec- 
tive appraisers appointed by them and shall 
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only of secondary importance when the 
choice of a valued or nonvalued policy is 
being made, but become of substantial im- 
portance after a loss has occurred and in- 
surance proceeds have been recovered. Cer- 
tain tax consequences flow from the choice 
of a valued or a nonvalued type of use and 
occupancy insurance to meet the insured’s 
needs if a loss should occur and, in the case 
of a difficult choice, the tax- factor may 
sway the decision. Moreover, in the case 
of a loss the insured business is vitally in- 
terested in the tax liability, if any, which 
will be incurred by it should the insured 
choose to reinvest the insurance proceeds in 
property similar or related in service or use 
to the property destroyed or damaged, or 
should the insured merely add the insurance 
proceeds to available working capital. For 
all these those businesses which 
presently carry use and occupancy insurance 
should take a second look at their insurance 
program, and those which do not should 


take a long first look. [The End] 


bear equally the expenses of the appraisement 
and the charges of the umpire.’’ 

One insurance agency which has written 
policies containing this clause states that ‘‘the 
loss adjustment is practically simplicity itself. 
This is not possible under the non-valued 
policy.’’ Perhaps what the last sentence means 
is that American fire insurance companies gen- 
erally will not consent to having someone 
not in their employ determine the amount of 
lost profits and therefore the amount of the 
company’s liability under a nonvalued use and 
occupancy policy. 

7 See footnote 74. 
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ALIFORNIA—An automobile insur- 

ance policy containing a standard “par- 
ticipation” clause may not be modified by 
an agreement with the organization of 
which the insured is a member, whereby 
dividends of members of said organization 
are to be computed and paid or held pursu- 
ant to the particular formula without en- 
dorsing or otherwise modifying the policy 
itself.—Policies (Exhibit A) have been is- 
sued by Y company to many individual 
policyholders, some. of whom are members 
of X association. Y company entered into 
an agreement (Exhibit B) with X associa- 
tion which modified the standard participa- 
tion clause in the policies by setting forth a 
particular formula which in effect provides 
for a minimum dividend which may be 
higher than otherwise payable to other 
policyholders of the company under the 
standard participation clause. This agree- 
ment was not attached to, referred to in, 
or made a part of the policies issued to the 
members of X association. The Attorney 
General stated: ‘The questions asked by 
the [Insurance] Commissioner and our an- 
swers follow: 


“*(1) While Insurance Code Section 380 
is worded as a definition, does it not, as 
applied to the above set of facts, constitute 
a requirement that the entire contract be 
contained in the policy, and is not this re- 
quirement violated by setting forth the 
right of the individual insured member of 
the Association to preferential dividend 
treatment in the agreement (Exhibit B) 
and not including them in the policy 


(Exhibit A)?’ 
“Insurance Code section 380 reads: 


“*The written instrument, in which a 
contract of insurance is set forth, is the 
policy.’ 


490 


“We do not think that the circumstances 

here involve the application of the definition 
in section 380. What we have here is a 
policy which, on its face, purports to em- 
body the entire contract, but the terms of 
which are modified by an agreement be- 
tween the insurance company and X Asso- 
ciation, of which the insured is a member, 
which agreement does not appear and is not 
in the policy at all. 
“*(2) Inasmucii.as the entire contract re- 
lating to insuran¢e is contained in two doc- 
uments, to wit, #xhibit A and Exhibit B, 
and inasmuch as the policy fails to specify 
the Association 3nd the agreement fails to 
specify the indivrdual insureds, is there not 
a failure to comyly with section 381(b) re- 
quiring that the -policy specify “the parties 
between whom tlie contract is made”? 

“This requires\a consideration of section 
381 of the Insurrnce Code, which reads as 
follows: ° 


se 6 


A policy shxll specify: 
“*(a) The parties, between whom. the 
contract is madv. 
: 
““(b) The property or life insured. 
see a - 8 e ° : 
(c) The irserest of the insured in 
; + a : 
property insures, if he is not the absolute 
owner thereof. + 


“*(d) The risks insured against. 
XN 

““(e) The period during which the in- 
surance is to continue. 

“*cf) Ejither:: 

“*(1) A statement of the premium, or 

“*(2) If the cinsurance is of a character 
where the exazt premium is only deter- 
minable upon fhe termination of the con- 
tract, a statemtent of the basis and rates 
upon which the final premium is to be 
determined anc paid.’ 
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“We doubt that the question as to sub- 
division (b) of section 381 is pertinent. 
The policyholder is apparently a third party 
beneficiary of Exhibit B rather than a party 
and, likewise, the association is not, techni- 
cally a party to any one of the policies. But 
section 381 applies in a less technical and 
more significant aspect. 


“The policy of the individual insured 
(Exhibit A) specifies a premium and con- 
tains a clause numbered ‘24 providing for 
participation of the policyholders in divi- 
dends to be fixed and determined by the 
board of directors. The agreement between 
the company and the association (Exhibit 
B) however, modifies this by providing that 
such dividends shall be not less than those 
determined by a prescribed formula... This 
latter clause results in a minimum rate of 
premium, not a dividend from participation. 
A provision that the consideration for in- 
surance shall be determined by a prescribed 
formula, even though purporting to be a 
refund or dividend provision, is a provision 
determining the rate of premium. 


“The individual policy (Ex. A) thus has 
arate provided for by an extraneous agree- 
ment which is not the rate prescribed by 
the terms of the policy. 
of subdivision (f) of 
Insurance Code. 


This is a violation 


381 of the 


section 


“*(3) Assuming that the existence of the 
agreement, Exhibit B, is used as an induce- 
ment to members of X Association to enter 
into insurance contracts with Y Company, 
is there a violation of Insurance Code Sec- 
tion 751 in that the right to preferential 
dividends specified in the agreement, Ex- 
hibit B, is a valuable consideration, which 
is not clearly specified, promised or 
vided for in the policy or application for 
the insurance? 


pr¢ = 


“*(4) Tf, under the facts assumed in Ques- 
tion No. (3) above, a preferential dividend 
is actually paid to the members of X Associa- 
tion which is more favorable than that paid 
on identical policies issued to (a) other 


(b) 


not members of 


who 
but 

otherwise are in the same class as the mem- 
bers of xX 


of Insurance 


other teachers 
X Association 


insureds, and are 


who 
Association, is there a violation 
Code section 751?’ 

“Section 751 of the Insurance Code reads: 


“‘An insurer, or an 
broker, or 


insurance agent, 


solicitor, personally or other- 
shall not offer or pay, directly or 


indirectly, as an inducement to enter into 


wise, 


an insurance contract, any valuable consid- 


Attorneys General 


eration which is not clearly specified, prom- 
ised or provided for in the policy, or 
application for the insurance, and any such 
consideration not appearing in the policy is 
an unlawful rebate.’ 


“Very clearly, the agreement with X 
Association is without purpose so far as the 
individual insured is concerned, unless it is 
used as an inducement to enter into insur- 
ance contracts with Y Company. Inas- 
much as this agreement provides for a net 
charge for insurance which may be lower 
than the net charge otherwise payable un- 
der the premium and participation clause 
of the individual policy, it is obviously a 
valuable consideration not clearly specified, 
promised or provided for in the policy or 
application therefor, and hence constitutes 
a violation of section 751. Consequently, 
both the third and fourth questions must be 
answered in the affirmitive.”—Opinion of the 
California Attorney General, April 29, 1954. 


in LORIDA—A foreign mutual insurance 
corporation that intends to make invest- 
ments in the state but will not do an insur- 
ance business in the state need not comply 
with the requirements of the regulatory 
laws pertaining to the admission of foreign 
insurance corporations, and is not subject 
to a charter’ tax.—‘Although § 626.02, F. S., 
in sweeping language prohibits a foreign 
insurer from assuming risks or transacting 
any business in this state without having 
obtained permission, it has been the adminis- 
trative construction of the Insurance Com- 
missioner for some time that this language, 
when read in context, means only that 
transactions of what is generally recognized 
as insurance business can not be undertaken 
without the approval of the Commissioner. 
All of the regulatory the 
insurance law of this state are directed in 
one way or another toward the protection 


provisions of 


of policy holders of companies operating in 


this state, and they are not intended to 


affect the activities of foreign corporations 
that do not do an insurance business in 
Although investments made by a 
foreign insurer in this state may have an 


Florida. 


indirect connection with an insurance busi- 
ness carried on in another state, the Florida 
insurance Laws are not intended to regulate 
the making of such investments unless the 
company is selling policies in the 
citizens of this state and is thereby conduct- 


and to 


ing an insurance business in Florida.” 
The 


613.01, 


Section 
reads in 
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General quoted 


Statutes, 


Attorney 


Florida which 





part as follows: “No foreign corporation 
shall transact business, or acquire, hold or 
dispose of property in this state until it 
shall have filed in the office of the secretary 
of state a duly authenticated copy of its 
charter or articles of incorporation, and 
shall have received from him a permit to 
transact business in this-state.” It provides 
further in Section 613.02 that: “In every 
case where application is made to the secre- 
tary of state for the issuance of a permit 
under this section, the secretary of state 
shall demand and receive from the appli- 
cant, for the use of the state, a fee calcu- 
lated upon the basis of the total authorized 
capital stock of the corporation, as shown 
by its charter, unless the applicant shall 
make it appear by such affidavit and other 
satisfactory evidence as the secretary of 
state may require to be submitted to him 
that the amount of capital of such foreign 
corporation employed, or to be employed, 
in the State of Florida, is less than the total 
amount of authorized capital stock shown 
by the charter of such foreign corporation.” 


The Attorney General stated: “Since the 
amount demanded to be paid under the last 
quoted statute is based on the total author- 
ized capital stock of the foreign corporation 
(unless the amount of capital of the cor- 
poration which is or will be employed in 
Florida, when used as a basis, would result 
in a lesser figure); and since mutual insur- 
ance corporations have no capital stock 
upon which the Secretary of State could 
base his computation of the amount of tax 
that should be demanded of such a corpora- 
tion; the Secretary of State has long adopted 
the practice of demanding only the pay- 
ment of the five dollar filing fee (authorized 
by § 613.02) from foreign mutual insurance 
corporations. In view of this administrative 
interpretation of such long standing, it is 
not deemed necessary to labor this point 
further. The that the company in 
question, although a mutual insurance com- 
pany, is not going to conduct an insurance 
business in this state, and will limit its 
activities to making investments, should not 
affect the Secretary of State’s construction 
of the Foreign Corporation Law.” 


fact 


The Attorney General concluded as follows: 
vA. © Since 
the 


there is no reason 


should 


apparent 


why Insurance Commissioner 


require the company in question to comply 
with the insurance regulations which would 
seem to apply to it only if it were going 


to engage in an insurance business in 
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Florida, and since the Commissioner could 
require such compliance at any time the 
company might undertake an _ insurance 
business in this state, the Secretary of State 
may requested permit to the 
foreign mutual company upon the receipt 
from it of the five dollar filing fee anda 
duly authenticated copy of its charter. 


issue the 


“2. Since a foreign mutual insurance com- 
pany has no capital stock which could be 
used as a basis for determining the amount 
of charter tax which it should pay under 
§ 613.02, F. S., and since the Secretary of 
State has long followed the practice of not 
demanding such a tax from foreign mutual 
insurance companies, the company in ques- 
tion would not have to pay such tax and 
may be issued a permit when it has com- 
plied with all other laws applicable to the 
admission of foreign corporations.”—Opin- 
ion of the Florida Attorney General, May 14, 
1954. 


INNESOTA—A teller in a bank who 

takes applications for double-dollar 
savings accounts need not be licensed as an 
insurance agent.—The Attorney General 
stated in his opinion directed to the Insur- 
ance Commissioner: 


“The only provision enacted into law in 
the State of Minnesota pertaining to group 
insurance is M. S&S. 1953, Section 61.38, 
Subd. 2. This provides that no group life 
insurance policy shall be issued for delivery 
in this state until the form thereof and the 
form of any certificate issued thereunder 
has been filed in accordance with and sub- 
ject to the provisions of Section 61.36 of 
the statutes. This section further provides 
that each person insured under a group life 
policy, except as therein provided, shall be 
furnished a certificate containing the in- 
formation set out in the statute. The said 
Section 61.36 provides that no policy of life 
insurance shall be issued or delivered in this 
state until the form of the same has been 
filed with the commissioner. The statute 
then provides and after he shall have 
notified any company of his disapproval of 
any form, it shall be unlawful for the com- 
pany to issue any policy in the form so 
disapproved. It is our understanding 
that the group policy referred to in your 
letter of inquiry has been filed in your office; 
that it has not been disapproved by your 
office. Therefore, the statute this 
group policy must be recognized as a group 
insurance policy which you have authorized 
to be sold in this state. 


under 


Accordingly, the 
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only question here before us is whether or 
not the tellers in the bank must be licensed 
as insurance agents under M. S. 1953, Sec- 
tion 60.64, which provides: 

“‘No 


as an 


shall 
agent or 


person act or assume to act 
the 
procurement of applications 
for insurance, nor in the sale of insurance 
or policies of insurance, nor in any manner 
aid as an agent or solicitor in 
the negotiation of insurance by or with 
insurer, including resident agents or reciprocal 
or interinsurance exchanges, except fraternal! 
beneficiary associations and township mutual 
companies, until such person shall obtain 
from the license therefor, 
which license shall specifically set forth the 
name of the authorized to 
as agent or solicitor and the class or classes 
of insurance for which he is authorized to 
solicit or countersign policies.’ 


insurance solicitor in 


solicitation or 


insurance 


commissioner a 


person so act 


“Basically speaking, group life insurance 
originally was designed to furnish insurance 
to those groups where an employer-employee 
relationship existed. In recent years there 
has been introduced other types of 
insurance.- We believe that no 
would here be served in the engaging in 
a discussion of the authorities in so far 
as they considered the relationship 
between the insurer and the insured under 
the master policy and the third party bene- 
ficiary. 
volved only a consideration of 


group 
purpose 


have 


The various decisions usually in- 
the facts 
which arise from the specific type of group 
insurance policy involved in the case being 
considered by the court. 

“Under the facts before us the depositor, 
when he opens his account, merely signs 
paper requesting that his deposits be placed 
in a special kind of savings account, namely, 
a double-dollar savings account, pursuant 
to the terms of the bank’s rules relating to 
such savings plan. The facts specifically 
state that the depositor signs no application 
for insurance and we presume that means 
that no application is ‘taken as part of the 
transaction. If this be the limit of the activ- 
ity carried on by the bank teller, then we 
conclude that the teller is merely taking 
an application for a specific type of bank 
deposit by virtue of which the bank, in the 
event of the death of the depositor, will 
have added to the account an amount equal 
to the amount of the then deposit with a 


$1,000 limitation. 

“Accordingly, and limiting our answer to 
the referred to facts, we conclude that the 
teller is not acting as an insurance agent 
and therefore licensed.”— 


need not be 


Attorneys General 


Opinion of the Minnesota Attorney General, 
June 12, 1954. 


‘OUTH DAKOTA—It is legal for a mu- 
\ nicipality to enter into a salary savings 
agreement for the benefit of its employees, 
and after 60 per cent of the group to be pro- 
tected give their affirmative consent, the 
whole group is automatically covered and 
would have to participate in full—The In- 
surance Commissioner asked the Attorney 
General whether under South Dakota Code 
Supplement 45.0201-1 it is legal for a city to 
enter into a salary savings agreement for 
the benefit of its employees, and whether 
the 60 per cent referred to in the law means 
that only 60 per cent of the people have to 
consent but not to participate. The Attor- 
ney General replied: “The controlling stat- 
ute as noted in your inquiry is SDC Supp. 
45.0201-1, and it provides as follows: 

“*The governing body of any municipal 
corporation in this state is hereby empowered 
and authorized to enter into insurance con- 
tracts for the protection and benefit of its 
employees and such insurance contracts 
may be in the form of group life insurance, 
retirement annuities. A 
municipal corporation entering into any such 
insurance contracts is authorized to deduct 
from the salary or wages of such employee 
protected by such insurance contract or con- 
tracts, his or her pro rata share of the cost 
of such insurance, and pay the premium for 
such insurance out of the funds so deducted. 
Discretion is vested in the governing body 
to determine what particular class or group 
of employees shall be protected by such in- 
surance contracts. Provided that when such 
class or group has been determined as herein 
before provided, no insurance contracts shall 
be made or entered into without the con- 
sent of at least sixty per cent of such class 
or group.’ 


salary Saving or 


“Salary savings contracts or annuities are 
authorized by the above statute, and this 
section is confined to group insurance cover- 
ing a number of individuals. In pursuance 
thereof the governing body of a municipality 
is vested with discretion in determining what 
class or group of municipal employees should 
be covered. After the determination of the 
group to be protected at least sixty per 
cent of the employees in the group so desig- 
nated must give their consent, and upon 
the affirmative approval of the sixty per cent 
then the entire group or class as so desig- 
nated would be automatically covered and 
such class would have to participate in full.” 
—Opinion of the South Dakota Attorney Gen- 
eral, April 13, 1954. 
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California Commissioner Discusses 
Short Rate Cancellations 


“T see no objection to the use of an appro- 
priately worded endorsement to short-cut 
the expensive procedure of actually prepar- 
ing an entirely new policy form to effect 
reissuance where requested,” concluded John 
R. Maloney, the California Insurance Com- 
missioner, in his letter of June 3 to the 
president of the California 
Insurance Agents on the subject of short 
rate cancellations to take advantage of re- 
cent rate reductions. 

Pertinent portions of the letter follow: 

“The recent fire insurance rate reductions 
which have been promulgated have been 
limited, by the terms of the promulgations 
themselves, to new and renewal policies 
attaching on or after a specified subsequent 
date. For reasons which the insurers deem 
sufficient, they have through their rating 
bureau adopted an effective date rule which 
excludes the application of these reductions 
to outstanding policies or classes thereof as 
permitted by the rating law. 

“Because of the substantial nature of the 
reductions, many insureds under outstand- 
ing policies find it to their financial advantage 
to exercise their short rate cancellation 
rights and to seek reissuance, either for the 
unexpired term at short rate of the new 
reduced rates or for a new full term at the 
new rates. Much speculation has been voiced 
as to whether the action of insurers in so 
cancelling short rate some outstanding poli- 
cies and reissuing, but not all outstanding 
policies, will be deemed by this Department 
to constitute a violation by the insurers of 
the prohibitions of the rating law against 
unfair discrimination. This speculation ap- 
parently prompted the interview by the 
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Association of 


press and seems to find its basis in unwar- 
ranted interpretations of Bulletins 96 and 
100, heretofore issued by this Department. 


“Departmental Bulletins 96 and 100, both 
issued in 1950, deal only with the adoption 
by insurers of reasonable underwriting rules 
for effecting rate changes or rate revisions 
and the consistent application by them, 
without discrimination, of such rate changes 
to all policies eligible therefor under such 
rules of their own adoption. Neither of these 
bulletins expresses the blanket view that 
every adjustment of any policy requires 
identical adjustment of all policies to avoid 
a violation of the rating law. They merely 
state what should be obvious—that unfair 
discrimination results where an insurer does 
not consistently follow its own effective 
date rule which itself, of course, must be 
non-discriminatory. 


“In respect to the recent rate reductions, 
the companies through their rating bureau 
voluntarily elected not to make them appli- 
cable to outstanding policies or classes 
thereof, and they shall be expected to follow 
their self-imposed rule consistently and 
without circumvention in select cases through 
the device of company initiated cancellation 
and reissuance. On the other hand, policy- 
holders have a contractual right to cancel 
short rate and are equally free to request 
reissuance. The action of insurers in honor- 
ing such cancellations and requests for 
not initiated by themselves can- 
any view, be considered a viola- 
their own effective date rule and, 
therefore, the rating law. The test 
sentially the good faith of the insurer in 
following its own effective date rule. 


“The interest of your Association lies 
particularly in the point whether insurers, 
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in acting upon requests for short rate can- 
cellation and reissuance and in ascertaining 
their position under the rating law, are to 
make a distinction between those received 
through brokers and those received through 
agents. As pointed out in the press article 
referred to, differences in legal relationships 
complicate the matter. However, you call 
attention to the fact that under the American 
Agency System the agent is more than the 
mere legal representative of the insurer; 
that he is also an independent business man 
with a valuable property right in the busi- 
ness he has produced and with obligations 
to his clientele as well as to his insurers. 
It is also pointed out that the customs and 
practice of the trade in effecting short rate 
cancellations received from producers are 
of considerable importance in any considera- 
tion of the matter. 


“T have thoroughly considered the points 
raised by you and I am of the opinion 
that they are well taken. 
determining compliance with the anti-discrim- 
ination provisions of the rating law by in- 
surers, no distinction need be made by them 
between agents and brokers in following 
their established practice and procedure 
when acting upon requests for short rate 
cancellation and reissuance received by them 
through producers.” 


For purposes of 


Nevada Commissioner Limits 
life Insurance Policy Forms 


The following is the full text of Depart- 
ment Ruling 54-2 issued by Paul A. Ham- 
mel, the Nevada Insurance Commissioner, 
on June 25, 1954: 

“Pursuant to authority granted in Section 
80 and Section 129 F (1) of the Nevada 
Insurance Code, the following regulation 
will be effective as of midnight, December 
3lst, 1954: 


“(1) Notwithstanding any previous De- 
partmental approval of policy forms, it is 
hereby ordered that no life insurance policy, 
other than group insurance, shall be issued 
or delivered in this State:— 


“a. Which does not constitute the entire 
contract between the parties and which does 
not provide in the contract the amount and 
manner of payment of benefits and the con- 
sideration therefore, and 


“b. Which contains a provision for the 
segregation of policyholders into mathemati- 
cal groups and providing benefits for a sur- 
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viving policyholder or policyholders of a 
group arising out of the death of another 
policyholder or policyholders of such group, 
or any other similar plan, and 


“c. Which contains a provision providing 
benefits or values for surviving or contin- 
uing policyholders, whether by death or 
otherwise. 


“d. Which contains a provision that on 
the death of anyone not specifically named 
therein, the owner or beneficiary of the 
policy shall receive the payment or granting 
of anything of value.” 


Marine Definition Reminder 
Issued by Washington Commissioner 


The Washington Insurance Commission- 
er, in a recent bulletin, called attention to 
the fact that on July 31, 1953, the Amended 
Nation-wide Marine Definition and Plan for 
a Committee on Interpretation and €om- 
plaint was adopted. 

The Commissioner advised that any company 
issuing, or having in force after September 
1, 1953, policies not written in accordance 
with the amended nation-wide definition and 
interpretative bulletins of the committee, will 
be subject to disciplinary action. 


Pennsylvania Announces New 
Workmen's Compensation Rates 


Insurance Commissioner Artemas C. Leslie 
announced his approval of a revision. in 
workmen’s compensation rates resulting in 
a savings of approximately $200,000 to Penn- 
sylvania employers. 

The new rates will apply to all workmen’s 
compensation policies, excluding coal mine, 
which become effective on and after July 
1, 1954, and will, on the average, be 0.4 per 
cent lower than those now in effect. 

The average reduction in rates for classi- 
fication in the manufacturing and _ utilities 
group will be 2.1 per cent and for those in 
the federal industry group 1.9 per cent. 

The rates the the 
contracting and quarrying group will be 
increased, on the average, by 1.5 per cent, 
and for those in the other industries group 
0.4 per cent. 

The rates for 69 classifications will be 
reduced, 48 increased and 70 will remain the 
same. 


for classifications in 
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Making Law 


The Legislative Struggle. Bertram M. 
Gross. McGraw-Hill Book Company, Inc., 
330 West 42nd Street, New York, New 
York. 1953. 472 pages. $6.50. 


Baffled by the complexities of the law- 
making process, the average American finds 
it difficult to weigh the promises or ap- 
praise the accomplishments of the Con- 
gressional candidates who seek his vote. 
He is easy prey for legislative double talk. 
The lobbies of Capitol Hill teem with lawyers, 
public-relations men and ex-government of- 
ficials who accomplish little except to wrest 
large fees from gullible individuals, asso- 
ciations and corporations. 

Nor is the average public official given 
the clue to the mystery by virtue of his 
office. Many a well-meaning administrator, 
for want of knowledge concerning currents 
and soundings, has steered a government 
program on the legislative rocks. 

In writing this book the author has drawn 
upon first-hand personal experiences which 
he had while serving as a staff advisor to 
various Senate committees and later as an 
official in the executive office of the Presi- 
dent. Throughout the various chapters, the 
author describes the use and misuse of the 

~power of pressure. 

All in all, it is an interesting book which 
can serve to increase the practical knowl- 
edge of the lawmaking process. 


Broken Bones 


Illustrated Review of Fracture Treatment. 
Frederick Lee Liebolt. Lange Medical Pub- 
lications, Los Altos, California. 1954. 229 
pages. : 

This book illustrates and discusses the 
principal features concerning the diagnosis 
and treatment of fractures. The material is 
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systematically catalogued .as to the part of 
the body in which the fracture oécurs, for 
example, fractures of the foot, arm, thorax, 
vertebral column, etc. 


Pensions Are Fashionable 


Scientific Employee Benefit Planning. Howe 
P. Cochran. Little, Brown and Company, 
34 Beacon Street, Boston, Massachusetts. 
1954. 354 pages. $10. 


Mr. Cochran has the knack of explaining 
the complicated legal forinulas for pensions, 
profit-sharing and bonus. employee benefits 
in everyday understandabie language. Some- 
times he gives the impression of treating 
the matter a bit facetiously or impatiently; 
that is, he seems impatient: with those who can- 
not see the advantage to them and to their firms 
of the pension and profit-sharing idea. He 
displays impatience with the attorneys who 
have let the insurance saiesmen, the bankers 
and the so-called pension salesmen walk off 
with the cream of the khusiness. He chides 
the attorneys for their reticence in handling 
these problems by recalling their attitude 
toward the income tax, when they let the 
accountants take a good, share of the income 
tax business. ‘ 


layman who 
pensions to 


The book is written .for the 


wants to know enough about 
decide their worth to his own firm and to 
discuss the subject intelligently with an 
advisor, and for the attorney who is letting 
others take a good piete of business that, by 
virtue of his profession and the legal nature 
of the employee benefit plans, should be his. 

The essence of this book can be summed 
up in this way: The social security system 
of the federal government, as good as it is, 
in a few years is not going to be good 
enough or sufficient enough to pay subsistence 
to all the eligible pensioners. Realizing this 
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weakness, the federal government has offered 
and is offering certain inducements through 
income tax deduction to the corporation to 
establish a private system that will augment 
the government’s social security in the years 
Businessmen should be farsighted 
enough to see this, anid a good many of 
Businessmen should be farsighted 
that greater benefits can 
accrue to the stockholder-worker than to 
the ordinary working stiff. It is a popular 
misconception that this latter group is the 
only heir of a vote-conscious political system. 


to come, 


them are 


enough to see 


Everything fashionable has its bargain- 
basement duplicates. So it is with employee 
benefits. The author tells the reader how to 
judge value in plans, how to set them up, 
how to administer them and how to get the 
most out of what the government has to 
offer. Mr. Cochran is experienced as an 
author, as an attorney and as a pension 


planner, and there is good sense in his theory. 


The Beginning of the Corporation 


American Business Corporations Until 1860. 
Edwin Merrick Dodd. Harvard University 
Press, Cambridge, Massachusetts. 1954. 524 
pages. $7.50. 

The author was a teacher of corporation 
law most of his life at several of our better 
schools, and from his intimate connection 
with the subject grew this historical treatise 
of the economic-legal entity that has con- 
tributed so much to the American economy. 


The book begins with a discussion of the 
constitutional problems arising in the era 
of 1800—the power of the legislature over 
the corporation created by it: “ the 
rights legally vested in this, or in any cor- 
poration, cannot be controlled or destroyed 
by any subsequent statute, unless a power 
for that purpose be reserved to the legis- 
lature in the act of incorporation.” 


The author stops with the year 1860 be- 
cause just before the Civil War the law of 
corporations was beginning to show signs 
of maturity both on its legislative side and 
on its doctrinal side. 


The first two parts of the book deal re- 
spectively with the developing law of the 
period 1800-1830 and the three decades 
from 1830 to 1860. Next the author turns 
to a discussion of development of certain 
parts of the law, such as the Massachusetts 
business corporation laws, the evolution of 
limited liability, first in Massachusetts and 
then in the other New England states. 


Books and Articles 





ARTICLES 


Articles of interest in other 
legal publications 





“Popular Myth” . . . The insurer or 
insured who believes that the rights and ob- 
ligations of the parties to a liability-insur- 
ance contract are outlined in detail in all 
policies are in the 
author, associate professor of law, Southern 
Methodist University. Even the courts have 
failed to agree on the standard used in 
defining the insurer’s duty to make a settle- 
ment that is within policy limits. 


for a surprise, says 


A relationship between the company and 
the insured involving mutual duties and 
rights which are less dependent upon issues 
of fact would be one solution to the prob- 
lem. “Good faith,” “ordinary care” and a 
view of the situation as if there were no 
policy limit applicable to the claim have 
been used as answers to the question in 
some jurisdictions. The author believes 
that the most practical step would be the 
changing of policy forms to create the de- 
sired company-insured relationship—Kee- 
ton, “Liability Insurance and Responsibility 
for Settlement,” Harvard Law Review, May, 


1954. 


Retirement Security . It is stressed 
here that collective bargaining on pensions 
is bargaining in every sense of the word, 
thus a challenge to the skill of the negotia- 
the basic collective bargaining 
The problem of security for spe- 


tors and 


process. 


‘cific groups of workers cannot be divorced 


from the problem of security for all workers, 
one solution to which is an “integrated and 
comprehensive national social insurance sys- 
tem, assuring adequate minimum levels of 
security and universal coverage.” 


The attention which labor-management 
negotiation has recently given to this matter 
has resulted in a recognition of such prob- 
lems as utilization of older and handicapped 
workers, job adaptations, job rights, re- 
habilitation, preventive health measures and 
pre- and postretirement planning. 


The author is program consultant, Social 
Security Department, United Automobile, 
Aircraft and Agricultural Implement Workers 
of America (UAW-CIO).—Solenberger, 
“Pension Programming from a Labor View- 
point,” Journal of the American Society of 
Chartered Life Underwriters, Spring, 1954. 
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Crop Spraying Inherently Dangerous 


The ordinary man on the street might not 
think of crop dusting as being an inherently 
dangerous activity, but the courts have so 
held it to be. The New Mexico Supreme 
Court, in the case of Pendergrass v. Love- 
lace, 4 Avi. 17,375, reached this decision. 
A property owner hired an airplane opera- 
tor to spray his premises, which were 
infested with weeds and vines, with a weed 
killing solution commonly known as 2, 4-D. 
This solution is harmful to cotton plants. 
The airplane operator sprayed the land, and 
in so doing flew at low altitude at least 
three times over a neighbor’s field of 
cotton. The plane emitted sufficient quanti- 
ties of the solution to damage the cotton, 
which was up and gave promise of produc- 
ing a fair yield. 


The neighbor brought suit and recovered 
a judgment against the property owner. 
The owner appealed the case, arguing that 
the airplane operator was an independent 
contractor and that his torts could not be 
attributed to anyone but himself. 


The court did not follow the owner’s rea- 
soning, but stated that there are certain 
exceptions to the rule that an employer 
is not liable for the negligence of an inde- 
pendent contractor: “Work that is in- 
trinsically and inherently dangerous in 
performance is not delegable so as to escape 
liability, and 2, 4-D is potentially dangerous.” 
(Chapman Chemical Company v. Taylor, 2 
Avi. 14,966, 215 Ark. 630, 222 S. W. (2d) 
820.) Thus, the court reasoned, the prop- 
erty owner assumed full responsibility for 
the airplane operator’s acts. 

The court quoted 57 Corpus Juris 
Secundum, “Master and Servant,” Sections 
590(b) and 591(a), which states: “The 
proper test, it has been said, is whether 
danger inheres in the performance of the 
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work .... Work held inherently danger- 
ous, within the exception, includes: Build- 
ing of a brick wall abutting on a highway; 
depositing as insecticide, consisting of a 
potsonous dust or spray, on a field 


“One who owes, and is personally bound 
to perform, an absolute and positive duty 
to the public or an individual cannot escape 
the responsibility of seeing that duty per- 
formed by delegating it to an independent 
contractor, and will be liable for injuries 
resulting from the contractor’s negligence 
in the performance thereof, whether the 
duty is imposed by law or by contract, or, 
if it is imposed by law, whether it is im- 
posed by the common law, by statute, or 
by municipal ordinance; and it is of no 
consequence whether or not the owner exer- 
cised care in selecting the contractor or 
whether the breach of the employer’s duty 
occurs during the progress of the work or 
from a defective condition of the work 
after it is finished.” (Italics supplied.) 


Deductibility of Premiums 


The Fourth Circuit has upheld the Tax 
Court’s decision that premiums paid by a 
creditor bank on _ policies insuring the 
lives of its debtors, who had become bank- 
rupt, were deductible as business expenses, 
even though the debts had been charged off 
and the cash surrender values of the policies 
in the years in question were less than 
the total of the premiums paid.—Commis- 
sioner v. Charleston National Bank, 54-1 ust 
J 9420 (May 19, 1954). 


Insurance in Western Germany 


The following résumé of the insurance 
industry in Western Germany was prepared 
by the Insurance Staff, Bureau of Foreign 
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PERSONS AND EVENTS 


The eighty-fifth annual meeting of the 
National Association of Insurance Com- 
missioners was held in Detroit in June. 
The subjects which provoked the most 
controversy were those concerning uni- 
form accounting, reinsurance by non- 
admitted carriers such as Lloyds, and 
proposed legislation to implement the 
administration’s federal accident and 
health reinsurance plan. 

On June 21 the National Association 
of Insurance Commissioners announced 
the appointment of the following state 
insurance supervisory Officials to a special 
committee on federal health reinsurance 
plans: W. Ellery Allyn, Connecticut; 
Joseph A. Navarre, Michigan; Thomas 
R. Pansing, Nebraska; D. D. Murphy, 
South Carolina; and Donald Knowlton, 
New Hampshire. 


The midyear meeting of the board of 
directors of the National Association of 
Casualty and Surety Agents was also 
held in Detroit. The directors showed 
willingness to support the National As- 
sociation of Insurance Brokers in its 
efforts to have the National Association 
of Insurance Commissioners adopt a 
proposed uniform brokers qualifications 
and licensing law which will be sub- 
mitted to the commissioners at their 
meeting this December in New York. 


The Practising Law Institute will hold 
its thirteenth annual summer session 
starting July 12 and running through 
August 13 in New York City. For trial 
lawyers, three successive one-week pro- 
grams: begin July 19: (1) Trial Tech- 
nique, (2) Medical Aspects of Litigation 
and (3) Advanced Medical Proof. The 
use of trusts, life insurance and powers 
of appointment in planning for maximum 
family and business security will be 


studied in the course on Estate Planning 
and Administration, during the week of 
July 12. Details on speakers, program 
content and tuition fees will be for- 
warded upon request. Inquiries should 
be addressed to the Practising Law In- 
stitute, 20 Vesey Street, New York 7, 
New York. 

The Society of Chartered Property and 
Casualty Underwriters has announced 
the appointment, effective July 1, 1954, 
of Robert M. Morse to fill the society’s 
newly created position of executive sec- 
retary. In this position, he will guide 
and coordinate the activities of the 
society, and act as the liason between 
it and the American Institute for Prop- 
erty and Liability Underwriters, Inc. 


On June 15, 1954, the Chicago Acci- 
dent and Health Association announced 
that the Harold R. Gordon Award “Ac- 
cident and Health Man of the Year” 
was presented to John G. Galloway, the 
former president of the International 
Association of Accident and Health 
Underwriters. 


H. Faison Hines, joint manager, Hines 
Brothers, Managers, Atlanta, Crum & 
Forster Group, was re-elected president 
of the South-Eastern Underwriters As- 
sociation, at its seventy-third annual 
meeting. The semiannual meeting of the 
association will be held at The Carolina, 
Pinehurst, North Carolina, November 
29-December 1, 1954. 


The Wisconsin Association of Mutual 
Insurance Agents held its fifth annual 
convention June 21-22. The following 
new officers were elected for the com- 
ing year: E. Stony Steinbach, president; 
Clem Mayer, vice president; W. Mike 
Koehler, secretary; and E. C. Gother, 
treasurer. 








Commerce, United States Department of 
Commerce: 

The insurance industry in Western Ger- 
many is subject to supervision by a federal 
government agency, the Federal Insurance 
Supervisory Board (Bundesaufsichtsamt fur 
das Versicherungs-und Bausparwesen). Fed- 
eral supervision became operative on April 
1, 1952, for insurers doing business in more 
than one state (Land); other insurers are 
subject to regulation by the government of 
the state of operation. 


The Coverage 


The legal basis for regulation of insur- 
ance operations is the so-called “Act Re- 
garding the Supervision of Private Insurance 
Companies and Building Societies” of 1901, 
as amended. Under this law, foreign in- 
surers wishing to operate in Germany are 
required to have a license from the federal 
Minister for Economics (Bundesminister fur 
Wirtschaft), who makes his decision with 
the technical guidance of the supervisory 
board. Qualifying deposits are required. 
The deposit amount is fixed by the Minister 
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of Economics and must be invested in 
German bonds. There is also a require- 
ment that this deposit be supplemented by 
an annual deposit of a 50 per cent premium 
reserve. Foreign insurers are required to 
maintain a branch office in Germany and 


to appoint an authorized representative. 


At the beginning of 1954 there were re- 
ported to be more than 800 insurers operat- 
ing in Western Germany and subject to 
supervision by the Federal Insurance Super- 
visory Board. More than half of this num- 
ber were small units such as pension funds, 
burial societies, livestock and hail associa- 
tions, etc. Of the rest, 305 were privately 
owned German insurance companies, in- 
cluding 75 life insurance companies, 110 fire 
and accident and 26 reinsurance companies. 
Also included were state-owned com- 
panies, some competing with private insurers 
and others having a statutory monopoly for 
some branch of insurance in a particular 
region. The German Insurance Associa- 
tion (Gesamtverband der Versicherungswirt- 
schaft) lists 66 foreign insurers as members. 
A number of German insurance companies 
are said to be affiliated with or subsidiaries 
of foreign companies. 


25 


The currency unit in Western Germany 
is the Deutschemark (DM), valued at about 
23.8 cents in United States currency. From 
1950 to 1952, total insurance premiums 
covering life and nonlife increased about 
37 per cent, going from DM 2,310 million 
to DM 3,158 million; national income in- 
creased at about the same rate during this 
period, according to estimates, going from 
an estimated DM 71,700 million to DM 
98,000 million. 


Life insurance premiums increased 30 per 
cent between 1950 and 1952, advancing 
from DM 797 million to DM 1,044 million. 
By way of comparison, time deposits in savings 
banks increased 85 per cent, according to 
one estimate, from DM 6,500 million to 
DM 12,010 million. Life insurance in force 
increased from DM 15,000 in 1950 to DM 
20,047 million in 1952. 


Aggregate investments of all German life 
insurance companies reportedly totaled DM 
3,934 million as of December 31, 1952, as 
compared with DM 2,667 million as of 
December 31, 1950. Of the 1952 total, 
DM 1,897 million (48 per cent) consisted 
of governmental obligations; DM 747 mil- 
lion (19 per cent) in mortgages; DM 639 
million (16% per cent) in loans; DM 651 
million (16% per cent) in securities and 
policy loans. Since the currency reform of 
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1948, life insurance companies have reported| 
extended considerable credit to industry. 

The accompanying table gives reporte 
premium income in Germany in the variou 
branches of insurance in 1950, 1951 and 1952 


GERMANY: PREMIUM INCOME 
(in millions of DM) 


Branch of 


Insurance 1950 


797 
453 
301 
360 
85 
86 
53 
46 
129 


2,310 


1951 
919 
501 
332 
467 


Life 
Sickness 
Fire 
Automobile 
Marine 
Liability 
Accident 
Burglary 
Other 


Total 


The above premium figures do not in: 
clude business done outside the country 
Since 1951, German insurers, which had 
previously been prohibited from engaging 
in operations abroad, have been 
cover risks in foreign currencies 
establish branches abroad. According t 
one estimate, German reinsurance com: 
panies’ premium income from abroad was 
about DM 125 million in 1951. 


Automobile third-party liability insurance 
is compulsory and must be bought from 
licensed insurance companies. The com- 
pulsory insurance law of November 7, 1937, 
fixed liability limits at DM 100,000 for per- 
sonal injuries and DM 10,000 for property 
damage. It is reported that 34 insurers 
have adopted a system of refunding a part 
of the premium to policyholders whose rec- 
ord is free from loss. Under an ordinance 
of the United States High Commissioner 
for Germany, automobile third-party lia- 
bility insurance has also been made compul- 
sory for persons serving with the United 
States authorities in Germany, civil and 
military. Under the said ordinance, the 
insurance is required to be bought only 
from insurers authorized by the United 
States High Commissioner to provide such 
coverage. 


free t 
and t 


Germany has a social insurance system 


of long standing. It is administered by 
social insurance institutes and by private 
insurance companies, with the private in- 
surers receiving about 20 per cent of pre 
miums paid by employers and workers. As 
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Hof December 31, 1951, 21.7 million persons 
were insured for sickness insurance, 20 mil- 
lion for workmen’s compensation insurance, 
3.8 million for invalidity, old age and sur- 
yivors’ insurance and 10.2 million for unem- 
ployment insurance. Compulsory sickness 
imsurance was set up in Germany in 1883, 
and has remained basically unchanged. For 
workers in certain occupations (for example, 
mining, railroads, farming and seafaring), 
there are special occupational sick funds; 
other workers are covered by so-called local 
general sick funds, of which there were re- 
ported to be over 2,000 at the end of 1952. 
Sickness insurance is also sold by 96 private 
insurance companies, ranging from small 
societies with less than 1,000 policyholders, 
to large companies with three quarters of 
amillion policyholders. 


An export credit insurance 
operated by the German Government through 
a privately owned insurance company. The 
government itself assumes all risk of loss, 
the private insurer acting only as agent. 
The insurance provided ranges from 75 to 
90 per cent of the value of the export; the 
coverage includes insolvency, currency 
transfer and political risks. 
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Workmen’s Compensation Awards 
Conflict as to Attorney’s Fees 





Recent cases involving recovery by in- 
jured employees or their dependents from 


negligent third parties point up the dif- 
ferences in the decisions concerning the 


deduction of attorney’s fees from the amount 
of the recovery prior to crediting the in- 
surance carrier or employer who is required 
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to make compensation payments. In an 
action arising under the Longshoremen’s 
and Harbor Workers’ Compensation Act, a 
deduction was allowed of the attorney’s 
fees out of the recovery had against a 
negligent third party before crediting the 
balance against future compensation to be 
paid by the carrier. In construing the act, 
the court relied on the equitable principle 
that the creator of a fund for the benefit 
of another has a right to reimbursement for 
the reasonable cost thereby incurred. The 
United States Court of Appeals for the 
Fifth Circuit reached this decision in Voris 
v. Gulf-Tide Stevedores, Inc., CCH Workx- 
MEN’S COMPENSATION LAw Reports { 2106 
(Match 19, 1954). 


However, in two recent cases arising in 
California, the Supreme Court of Cali- 
fornia rejected the same argument. The 
cases had been settled by the employees, and 





The Coverage 











the court ruled that in view of the fact that 
there was an express provision for a deduc- 
tion in cases of suit and no provision for a 
deduction in cases settlement, the carrier 
was entitled to a credit for the full amount 
of the settlement. The dissent in both in- 
stances advanced the theory offered in the 
federal cases that, on equitable principles, 
the employee was entitled to the cost of 
creating a fund for the benefit of another. 
These cases are R. E. Spriggs, Inc. v. In- 
dustrial Accident Commission, CCH Work- 


ot 


MEN’S COMPENSATION LAW Reports { 2137 
(May 11, 1954), and Industrial Indemnity 
Company v. Industrial Accident Commission, 
CCH WorkMEN’s CoMPENSATION Law ReE- 


ports § 2138 (May 11, 1954). 


Workmen's Compensation Rates 
Reduced in New York 


Approval of a substantial reduction in 
workmen’s compensation insurance rates in 
New York was announced by Superintendent 
of Insurance Alfred J. Bohlinger. Mr. 
Bohlinger stated that the reduction amounted 
to an annual saving of $42,500,000 made up 
of a $25 million reduction in rates and the 
absorption of the cost of increased benefits 
for workers which will amount to $17,500,000. 

The higher benefits which workers will 
receive effective July 1 amount to $36 a 
week in disability cases and $40 a week in 
death cases. 

The reduction, Mr. Bohlinger stated, re- 
sulted from a marked improvement in loss 
experience during the past year and recom- 
mendations made by Moreland Act Com- 
missioner Archie O. Dawson, who was 
appointed by Governor Thomas E. Dewey 
to study the cost of workmen’s compensa- 
tion in New York State. 

As one of the factors upon which the 
substantial decrease was predicated, the 
rate filing specifically recognized the ma- 
terial changes in the medical and claims 
procedures recently instituted in the state 
at the behest of the Moreland Act Commission. 

Employers in the state, Mr. Bohlinger said, 
will benefit from the rate level reduction 
which, after giving effect to increased benefits, 
amounts to 8.3 per cent. 


The New York Compensation Insurance 
Rating Board is the rate-making agency for 
all private insurers writing workmen’s com- 
pensation insurance in the state. Under the 
insurance law the superintendent is called 


upon to approve or disapprove a rate filing 
made by the rating organization. The law 
does not authorize the superintendent to 
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make rates but limits his power to the ap- 
proval or disapproval of rates filed. 


In approving the rate filing, Superintendent 
Bohlinger directed the rating organization 
to submit a program for the elimination 
of wide fluctuations in the rate level. In 
this connection he observed that.in the most 
recent five-year period, one year showed 
a 15 per cent underwriting loss while an- 
other year showed a 17 per cent under- 
writing gain. 

The revised rates are effective on July 1, 
1954, on new and renewal business. 


Accident and Health Insurance 
on the Increase 


Last year Americans paid insurance com- 
panies over $2% billion for financial pro- 
tection against the expense of accident and 
illness, according to the Bureau of Accident 
and Health Underwriters. 


Factually stressing the unabated public 
demand for insured protection against the 
cost of accident and sickness, the new high 
of premiums paid represents a growth of 
20 per cent over 1952 and of almost 500 per 
cent over 1943. 


A break-down of the figures shows group 
insurance again the leader with a premium 
volume in excess of $1% million. Indi- 
vidual insurance is now just short of the $1 
billion mark, registering an increase of 
almost 16 per cent on 1952 business. 


The all-around advance of the accident 
and health industry is satisfactorily in line 
with the whole private voluntary health 
insurance movement. In response to pub- 
lic demand, over the past 15 years insur- 
ance companies have steadily developed 
existing coverages and introduced new ones 
—the latest major medical expenses cover- 
age answering the need of financial protec- 
tion against catastrophic accident and illness. 


The 1953 premium total then emphasizes 
the expanding role of private insurance 
carriers in the economics of modern health 
care and the continued confidence of the 
public in the insurance mechanism and in 
its effectiveness to counter today’s spiral- 
ing health bill. 


Tax Ruling Holds *‘Note’’ 
Not an Indebtedness 


The Internal Revenue Service recently 
ruled that “Amounts claimed as ‘interest’ 
in connection with certain so-called tax sav- 
ings plans the purpose of which is to obtain 
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an interest deduction for Federal incom@le ann 
tax purposes are not deductible under secs 
tion 23(b) of the Internal Revenue Code'fieductic 
(a) (0 








The following was given as an illustra, 
tive example: ‘“M Insurance Company ha; 
sold to the taxpayer an ‘annuity savings 
bond’ (herein called the ‘bond’) under the 
following conditions: Taxpayer ‘pays’ to 
M a single cash premium of $100,000. To 
finance the premium, taxpayer pays $100 
to M in cash and ‘borrows’ $99,900 from M 
on a note that bears ‘interest’ at the rate of 
5 percent the first year and 3 percent there- 






intercc 
gree 
The i 
intercoi 
tle aut 
glass S$ 
compat 













after. Taxpayer is not personally liable|(allum 
on the note, M’s sole recourse being against {Rureat 
the bond. Surety 





“The bond has a maturity of 30 years. 
The ‘cash value’ of the bond is $100,000 at 
the time the bond is issued and the ‘cash 
value’ increases at the rate of 214 percent 
a year compounded annually. At maturity 
taxpayer will be entitled to an annuity 
based on the ‘net cash value’ of the bond 
at that time, i. e., the excess of the ‘cash 
value’ over the unpaid balance on taxpayer's 
note to M. Taxpayer has the election at 
maturity to receive in cash the ‘net cash 
value’ of the bond, and if taxpayer dies 
before maturity a beneficiary named by him 
is entitled to the then ‘net cash value’.... 
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“Taxpayer claims that for Federal in- 
come tax purposes he may deduct the ‘in- 
terest’ that he ‘pays’ on the amount that 
he has ‘borrowed’ on the bond, but that he 
realizes capital gain if he sells the bond. 
If this is so, and if taxpayer’s surtax rate 
is sufficiently high, he will make a ‘profit’ 
on the transaction notwithstanding that he 
pays 3 percent ‘interest’ for a 2%4 percent 
investment.” . 
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The Internal Revenue Service held that 








the amounts paid by the taxpayer are not, in } of tl 
substance, payments for the use of bor- } ance 
rowed money. The ruling stated: “Asa 





matter of substance the taxpayer does not 

















or a 
borrow any money, hence there is not } ojas 
‘debt’ on which he pays ‘interest’. An in- } gett] 
strument that is called a ‘note’ will not be } gon: 
treated as an indebtedness where it does gett 
not in fact represent an indebtedness.” but 

The ruling concluded: “. part of the | Nez 
‘interest’ paid by the taxpayer will be re- | hea 
turned to him through the increase in the } the’ 
value of the bond and the remainder repre- } ey 
sents a payment to M for arranging the § Sal 
transaction so that taxpayer may derive § the 
a supposed tax benefit. If it is possible § ced 
to regard the transaction as an annuity § the 
transaction at all, the ‘interest’ payments § tes 
in reality represent the premiums paid for § PI 
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he annuity. If the transaction is regarded 
4 an endowment contract, the ‘interest’ 
‘eduction is to be disallowed under section 
Pi(a) (6) of the Code.” 










ving#htercompany Arbitration 
er the 
ys? to 
. Tol The increasing success of the ten-year-old 
$100fntercompany arbitration agreement to set- 
9m Mile automobile physical damage and plate 
ate oifslass subrogation claims between insurance 
here-ompanies was noted by Ralph G. Mc- 
liable{(allum, assistant to the manager, Claims 
rainst#Bureau, of the Association of Casualty and 
Surety Companies, on June 25. 
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McCallum, in his address to the seven- 
tenth annual convention of the National 
Association of Independent Insurance Ad- 
justers, stated that arbitration of such claims 
between companies is fast becoming the 
generally accepted practice in the industry. 
The arbitration program, first established 
in 1944, provides for signatory companies 
to submit to arbitration all automobile 
physical damage and plate glass subroga- 
tion claims not exceeding $1,500. Decisions 
are made by an arbitration panel of three 
disinterested representatives of other ‘com- 
panies. Such decisions are final and bind- 
ing, without the right of rehearing or appeal. 





























I- 

‘ine {The effect, McCallum said, has been a 
that# strong inducement to the companies to 
t he} settle such claims before arbitration. 

ond. } Over 200 companies, including both casu- 
rate | alty and fire companies with stock, mutual 
ofit’ } and reciprocal exchange types of organi- 
t he | zation, are now signatories to the agreement 
cent | and the number is growing. Together, they 





handle more than half of the automobile 
physical damage and more than two-thirds 
of the automobile property damage insur- 
ance coverages. 







McCallum declared that the vast majority 
of automobile physical damage and plate 
glass subrogation claims are actually being 
settled between the companies involved. A 
considerable volume of other claims are 
settled after being referred to arbitration 
but before they are scheduled for hearing. 
Nearly half of the cases scheduled to be 
heard are settled before the time set for 
their arbitration. Both subrogation attor- 
neys and independent adjusters, as well as 
salaried company employees, have expressed 
their complete satisfaction with the pro- 
cedure and the results obtained. Moreover, 
the decisions in favor of applicant and 
respondent companies in recent years were 
approximately equal, on a nation-wide basis, 
















The Coverage 











which is sufficient proof of the impartiality 
of the arbitrators. 

At present there are 86 arbitration com- 
mittees in operation in as many cities. More 
than 500 salaried representatives of signa- 
tory companies have been serving on these 
committees without compensation for pe- 
riods up to three years. One-third of the 
members of each committee are rotated 
each year. 

Since members of the National Associa- 
tion of Independent Insurance Adjusters 
handle many claims for signatory com- 
panies which are subject to arbitration, they 
should be thoroughly familiar with the 
arbitration program so as to be prepared 
to represent signatory companies either as 
applicants or respondents, as the circum- 
stances may require. 


Underwriters Conference Opposes 
Base Wage Rate of H. R. 9366 


The Health and Accident Underwriters 
Conference, an association of more than 
200 disability companies, has filed a memo- 
randum to Senate Finance Committee 
Chairman Eugene D. Millikin setting forth 
the organization’s opposition to two points 
contained in H. R. 9366, the social security 
bill, which is summarized at page 453. 

The memorandum advises scrapping pro- 
posals to incorporate a medical adjudication 
feature and to raise the base wage rate 
from $3,600 to $4,200. 

Insurance companies believe, from their 
own experience, medical adjudication on 
disability cases will lead to difficulties of 
administration. They feel the same advan- 
tages can be had by an extended “dropout” 
period, where the OASI recipient who is 
disabled may disregard, in final reckoning, 
those months when his payment average 
has been low. They believe the medical 
adjudication proposal is an unsound de- 
parture from present legislation which does 
not call for consideration of medical or 


other issues that cannot be settled accu- 
rately and objectively. 
Raising the wage rate is uncalled for, 


according to the insurance men. It would 
work to the unfair advantage of those in 
higher income brackets and tend to estab- 
lish a national pension scheme, instead of a 
floor of protection. They believe a suf- 
ficiently great range of benefits—one larger 
than ever before—can be provided without 
an increase in the $3,600 base. They, there- 
fore, feel that an increase is not called for 
at this time. 
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in the exercise of reasonable care, the land- 
lord should have discovered a change in the 
condition of the roof, if there was a changeJ. . 
long enough before the damage occurred to or os 
have made repairs. (Fernandes v. Medeiros Tt . a. 
325 Mass, 293.) The only evidence in the iy 
case shows that the rocf appeared to be inf, ~ 
good condition at the time of the letting 

and also on the day before the storm. There} 
was no evidence of negligence on the part 

of the landlord in installing a new roof— 


NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 





Act of God 


Where an unusual and violent storm dam- 
ages the lessee’s roof causing damage to 
the property inside thereby, the damage 
shall be considered to be due to an act of 
God providing the roof was in a proper 
state of repair prior to the storm. Massa- 
chusetts Supreme Judicial Court. 


The lessee brought an action against his 
landlord for destruction of personal property 
caused by a leaky roof. It appears that a 
new roof was put on the lessee’s dwelling in 
July, 1949, and on November 25, 1950, an 
unusual and violent storm damaged 
roof. The lessee had not complained of any 
leaks since the new roof was put on, and 
admitted that there was nothing unusual 
about the roof or walls of the building when 
he left the premises the day before the 
storm. An official weather report described 
the storm as one of the most violent and 
destructive of modern times. 


said 


A judgment for the lessee was reversed 
on appeal, and the lessee then brought this 
appeal to the Massachusetts Supreme Judi- 
cial Court. 


Held: The judgment for the landlord 
should be affirmed. The damage to the roof 
which was the cause of the damage to lessee’s 
personal property was due to an act of 
God, and not to any negligence on the part 
of the landlord. The lessee must prove that 
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Cox v. Rothenberg. Massachusetts Supreme 
Judicial Court. April 29, 1954. 3 NEGLIGENCE 
Cases (2d) 722. 


Owner’s Duty to Own Guests 


The owner of a multiple-family dwelling 
is under the same duty of care toward his 
own guests as he is to the guests of all 
other tenants in thetr use of common 
passageways, the New Jersey Supreme 
Court holds. 


The plaintiff was invitsd to the defendant- 
owner’s home, a four-stary apartment build- 
ing. While leaving, she Vell down the stairs 
due to alleged improper Nighting. The plain- 
tiff then brought an actwon for damages for 
the personal injuries ste sustained in her 
fall. The lower and aj ellate courts gave 
judgment to the apartment owner on the 
theory that he was the owner of the build- 
ing and plaintiff was wis social guest to 
whom he owed no duly except to refrain 
from inflicting wanton xajury. The plaintiff 
brought this appeal tc¥the state supreme 
court on the theory thatthe defendant owed 
the same duty of care © his own guests as 
he did to the guests ofall other tenants in 
their use of common pasageways. 


The state supreme Nurt concurred with 
the plaintiff's contentioX, and judgment for 
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he defendant-owner was reversed and a new 
rial granted. The court held that the re- 
krved control of the common approaches 
bnd passages, an indispensable adjunct of a 
witiunit dwelling house, raised an invita- 
ion for use of the staircase and a correla- 
ve duty of reasonable care for safety in the 
se. The plaintiff is not to be considered a 
ranger to this relation merely because her 
iItimate destination was the owner’s apart- 
ment for a social call. There was an implied 
lepresentation of reasonable care for safety 
in the intended use—this for the benefit of 
ll lawful users of the facility. 

Giving consideration to the difference be- 
tween invitation and mere permission, there 
was here an invitation implied from conduct 
bind use. The plaintiff was not “an ordinary 
suest in a dwelling house” where the guest 
“or the time being becomes a member of 
the family of the host, entitled to the pro- 
tection thrown about the household.” (Comeau 
. Comeau, 285 Mass, 578, 189 N. E. 588.) 
The social visitor doctrine has no applica- 
bility to this case-—Taneian v. Meghrigian. 
New Jersey Supreme Court. May 3, 1954. 
} NEGLIGENCE CAseEs (2d) 699. 


Hearsay in Hospital Records 


Not Admissible 


The Uniform Business Records as Evi- 
dence Act did not expand the admissibility 
of records‘to the extent that an entire 
hospital record containing a hearsay ac- 
count of an accident would be admissible. 
Minnesota Supreme Court. 


Plaintiff brought an action for damages 
for injuries sustained when she was allegedly 
caught in the closing doors of defendant’s 
trolley. Plaintiff's counsel called a physi 
cian as a witness, and offered a hospital 
record into evidence. The defendant’s coun 
sel states: “As far as I know there will be 
no objection to Plaintiff's Exhibit A. 1 
would like to examine it as you go along.” 
The physician then read from the record a 
statement made by the plaintiff as to the 
facts of the accident, to which defendant’s 
counsel made a motion to strike upon the 
ground that it is hearsay, having nothing to 
do with the doctor’s treatment of the 
patient. The court did exclude the part 
of the record that referred to the manner in 
which the injury occurred, but did not in- 
struct the jury to disregard such reading as 
was requested by defendant’s counsel. The 
plaintiff’s counsel made reference to the ex- 
cluded part tof the record in his closing 
temarks, and the jury was not admonished 
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by the court to disregard the argument. 
Judgment was entered for plaintiff, and de- 
fendant appealed on the ground that the 
plaintiff’s counsel improperly swayed the 
jury by reference to excluded material in 
his closing arguments. Plaintiff now con- 
tends that in any event the entire hospital 
record was admissible under the Uniform 
Business Records as Evidence Act. 

Held: Judgment reversed and a new trial 
The outcome of this 
pended almost entirely on whether the jury 
was to believe the plaintiff or the defend- 
ant’s conductor. Thus, as the evidence was 
closely balanced, the improper use of the 
excluded portion of the record was sufficient 
to tip the scales in favor of the plaintiff. 
The record was not admissible in its en- 
tirety as statements by an injured person as 
to the cause of his injury and the circum- 
stances attending the accident which are 
made to his physician are not admissible 
unless they are part of the res gestae. The 
purpose of the Uniform Business Records 
as Evidence Act was solely to make it un- 
necessary to call as witnesses the parties 
who made the entries. It was never in- 
tended to make that proof which is not 
proof, and thus would not make hearsay 
evidence admissible merely because it is 
part of a record.—Brown v. St. Paul City 
Railway Company. Minnesota Supreme Court. 
January 15, 1954. 3 NEGLIGENCE Cases (2d) 
463. 


ordered. case de- 


Short Shorts from the Courts 


Pennsylvania ... A manufacturer’s fail- 
ure to warn of the danger of loading hot 
bore holes with dynamite was not actionable 
where the user was aware of the hazard and 
it—Hopkins v. E. I. DuPont 
Company. United States 
of Appeals for the Third Circuit. 
14, 1954. 3 NecGLicence Cases (2d) 


disregaraed 
DeNemours & 
Court 
May 
696. 

New Mexico . .. A municipality was 
liable for damage to private property when 
a flash flood caused a municipally con- 
structed dike to break and allow impounded 
water to escape—Hogan v. City of Hot 
Springs. New Mexico Supreme Court. 
April 30, 1954. 3 Neciicence CAses (2d) 
689. 

Kentucky ... The muddy basement floor 
of a buiiding under construction did not 
constitute an attractive nuisance.—Guelda v. 
Hayes & Nicoulin, Inc. Kentucky Court of 
Appeals. May 7,1954. 3 NEGLIGENCE CASES 
(2d) 742. 
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LIFE 


Summaries 


of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


‘Homicide’ Exclusion 


The attacking and stabbing to death of 
the insured comes under the “homicide” 
exclusion of his policy and relieves the 
insurance company of liability. Louisiana. 


The insured was attacked and stabbed 
to death. His beneficiary brings this action 
to recover twice the face amount of two 
policies under the provisions of Act 310 
of 1910 as amended, Revised Statutes 
22:657, together with $500 attorney’s fees. 
The beneficiary alleges that the insurance 
company refused to pay the amount of the 
policies after written notice and proof of 
death. The policies provided for indemnity 
for death by accidental means and stated: 
“The insurance under this policy does not 
cover loss or death resulting directly or 
indirectly, wholly or partly, from: self- 
destruction or any attempt thereat, sane or 
insane; homicide ... .” (Italics supplied.) 
The insurance company’s exception of no 
cause of action was sustained by the lower 
court on the grounds that the insured’s 
death came within the homicide exception 
of the policies. The beneficiary appeals on 
the grounds that the provisions of the poli- 
cies excepting from coverage death resulting 
from homicide are ambiguous and uncertain 
and should be construed against the insur- 
ance company. She contends that ‘“homi- 
cide” means the killing of a human being, 
and that by this definition any accidental 
death under the provisions of the policies 
would be excluded—or that the exclusion 
covers all accidental deaths and, therefore, 
should be stricken from the policies. 


Held: Judgment for the insurance com- 
pany affirmed. The death of the insured 
resulted from homicide within the meaning 
of the policies, and thus was not covered 
by them. ‘Homicide’ does not have as 
broad a meaning as contended by the bene- 
ficiary, or is not so ambiguous that we can- 
not ascertain what was intended by its 
use. The courts have held uniformly that 
the word “homicide” includes the intentional 
felonious killing of one person by another, 
and under this definition the beneficiary 


506 


cannot recover ie" this action—Lloyd 9 
Unity Life Insurar’ye Company. Louisiana 
Supreme Court. May 31, 1954. 1 Lm 
Cases (2d) 904. % 
A 
e ae Y 
Retroactive Ridér 
Constitutes Breach of Contract 


The insurer’s attempted termination of 
policies after accsptance of premium, un- 
less the insured’ agreed to sign a rider 
limiting the instirer’s liability under the 
policies retroactvely, constituted a re. 
pudiation by the ‘insurer of its obligations 
under the policies. South Carolina. 


On April 20, 1950; the insurance company 
issued three health and accident policies 


the 
nice | 
to CO! 
any ré 
on as 
to re 
May 

returt 
polici 
mterv 
{weer 
jany” 
due « 


also 


to the insured. Two of the policies were}... 
styled “Family Group Surgical or Medicalf.y, 


Expense Policy” and “Preferred 
Group Hospital Policy,” and provided for 
monthly premiums of $3.50 and $4, respec- 
tively. Each of these policies provided for 
a grace period of ten days for the payment 
of premiums, during which time the insur- 
ance would continue in force. The policies 
also provided: “This policy may be re- 


newed only with the consent of the Com-f, 


pany. The Company’s acceptance of each 


renewal premium shall constitute its con-} 


sent to renew.” 


On February 26, 1951, within the gracef, 
period, the insured paid the premiums due}. 


February 20 on two of the policies. He 
requested a receipt but none was given. 
The insurance company did not send the 


Family}, 


refun 
refun 
an ac 
then 

pany 
cont 


Th 


dam: 


He 


goin: 


usual notice of premiums due on March} . 


20. On March 22, the insurance company 


wrote the insured acknowledging receipt off 
the “renewal premium of $7.50.” The com-f, 


pany went into some irrelevant discourse 
concerning the fact that there was no 
experience table for rate-making purposes 
on the insured’s type of policy, and then 
asked the insured to sign and return a 
rider which provided that as to the insured’s 
wife, who was included as an_ insured, 
the policy would not cover anything of 
which “any affection of the gallbladder or 
biliary tract” was the sole or contributing 
cause. If the assured did not wish to sign 
the rider, he was to send in his policy. 


During the period that the policies hadj! 


been in effect the insured’s wife suffered 
an illness necessitating hospital treatment. 
She had varicose veins and an operation 
was performed. Her gall bladder was also 
X-rayed but no stones were found. A claim 
for this illness was paid. The insured wrote 


wo! 
“Fe 
the 
to ¢ 
con 
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, 1954 


the company, stating: “I appreciate the 
hice business in the past and would like 
o continue in future as in past so if for 
any reason we can not begin here and carry 
in as before will you please be so kind as 
fo refund the last $15.85 payment.” On 
May 10, the company wrote the insured 
turning the $15.85 and stating that the 
policies were now canceled. During the 
of approximately six weeks be- 
ween the insured’s letter and the com- 
jany’s letter, the insured paid the premiums 
due on all three policies March 20, and 
iso the premiums due April 20. The 
insured’s attorney wrote the company ask- 
ng for the return of this additional premium, 
ud the company replied that a thorough 
theck of its records showed that no premium 
fayments were received “for premiums due 
ater February 20, 1951,” and as the insured 
had received full coverage to that date, no 
refund was owing. On June 8, the company 
refunded $15.85 more, but refused to refund 
an additional $15.85 demanded. The insured 
then brought this action against the com- 
pny for its alleged fraudulent breach of 
contract. 


The jury returned a verdict in favor of 
the insured on two of the policies for 
97.50 actual damages and $1,000 punitive 


damages. The insurance company appealed. 


Held: Judgment for the insured affirmed. 


Hi considered separately, some of the fore- 


going acts may not evidence bad faith, but 
all the circumstances, considered together, 
warrant an inference of breach of contract 
accompanied by fraudulent acts on the part 
of the insurer. In this jurisdiction, where 
such is the case, punitive damages may be 
awarded.—Yarborough v. Bankers Life & 
Casualty Company. South Carolina Supreme 
Court. -April 15, 1954. 1 Lire Cases (2d) 886. 


loss of Arm, Limb or Eye 


A policy providing indemnity “For the 
Loss of One Arm or Limb or the sight 
of One Eye” should be construed in the 
conjunctive rather than in the alternative. 
Tennessee. 


The insurance company agreed to pay 
$250 on insured’s claim for the loss of one 
leg but refused an additional $250 for the 
loss of an eye, referring to the use of the 
word “or” in a policy provision reading: 
“For the Loss of One Arm or Limb 

the sight of One Eye an amount equal 
to one-half the sum insured.” The insurance 
company admits it is liable for $500—the 


Life, Health—Accident 


or 


maximum sum—for the loss of both arms 
or limbs, or sight of both eyes, but insists 
that “for the loss of one arm or limb, or 
sight of one eye,” it is liable only for one- 
half the principal sum or $250. 


The construction which the insurance 
company places upon the provision ignores 
the well-settled rule that since the policy 
was drawn by the insurance company, all 
doubts will be resolved in favor of the in- 
sured. To hold, as the insurance company 
contends, that the meaning is affected by 
the use of the word “or” in the clause, is 
to construe an ambiguity in the policy 
in favor of the insurance company. In 
Fowler’s Modern English Usage, page 409, 
a number of examples are collected where 
the word “or” is commonly used with the 
meaning of “and.” Since the word “or” may 
be construed to mean “and,” and since by 
that construction the ambiguity is resolved 
in favor of the insured, the court stated 
that it was its duty to do so. Judgment is 
therefore affirmed for the insured.—Interstate 
Life & Accident Insurance Company v. Gann. 
Tennessee Supreme Court. May 21, 1954. 
1 Lire Cases (2d) 877. 


Short Shorts from the Courts 


Minnesota . A property settlement 
and divorce decree did not have the effect 
of revoking the designation of the first wife 
as beneficiary under a National Service 
Life Insurance policy.—McCollum v. Sieben. 
United States Court of Appeals for the 
Eighth Circuit. April 1, 1954. 1 Lire CAsEs 
(2d) 788. 


Texas . 
establish 


. Lay testimony was sufficient 
insured’s good health at the 
time of issuance of his policy by defendant 
insurance company. The jury need not ac- 
cept the conclusion of the medical expert, 
which was rather uncertain and speculative. 
—Reserve Life Insurance Company v. Kelly. 
Texas Court of Civil Appeals. March 10, 
1954. 1 Lire Cases (2d) 773. 


Arkansas . 
a general 


to 


. . Evidence that the insured, 
practitioner, treated 13,576 pa- 
tients for an average monthly income of 
$1,812 during his alleged period of con- 
tinuous and permanent disability was suf- 
ficient to support the jury’s verdict that 
he was not “wholly and continuously dis- 
abled” within the meaning of the policies. 
—Bockman v. Worid Insurance Company. 
Arkansas Supreme Court. May 17, 1954. 
1 Lire Cases (2d) 905. 
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Summaries of Selected Deci- 


| 
| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 





Assault and Battery 


The insurer is not obligated to defend an 
assault and battery action brought against 
its insured, who denies committing the 
assault and battery, where assault and 
battery committed by the insured is not 
an accident within the meaning of the 
terms of the policy. Pennsylvania. 


The insured operated a restaurant and 
taproom. One of the insured’s customers 
brought an action against him for assault 
and battery. The insured, although he denied 
that he assaulted the customer, settled the 
action which his insurance company refused 
to defend. In the insured’s policy the com- 
pany agreed “To pay on behalf of the 
insured all sums which the insured shall be- 
come obligated to pay by reason of the 
liability imposed upon him by law for dam- 
ages, because of bodily injury, sick- 
ness, or disease, sustained by any 
person or persons, caused by accident and 
arising out of the hazards hereinafter de- 
fined.” The policy further provided: “As- 
sault and battery shall be deemed an accident 
unless committed by or at the direction of the 
insured.” (Italics supplied.) Still another 
provision provided: “As respects such insur- 
ance as is afforded by the other terms of this 
policy the Company shall (a) defend in his 
name and behalf any suit against the in- 
sured alleging such injury, sickness, disease 
or destruction and seeking damages on ac- 
count thereof, even if such suit is ground- 
less, false or fraudulent ” (Italics 
supplied.) The insured brought this action 
against the insurance company to recover 
the amount of the settlement made with the 
insured’s customer. The insured’s complaint 
alleged “an altercation took place among the 
patrons of plaintiff’s restaurant and bar with 
the result that certain accidental injuries 
were alleged to have been sustained by... 
[the customer],” and that the customer in- 
stituted an action in trespass against the 
plaintiff for aforesaid injuries. The insured 
attached a copy of the complaint made against 
him by the customer, which indicated that 
the customer did not sue for accidental in- 


juries but for assault and battery. The 
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insured declared under, oath that he haifg 
not committed an assault and battery, anf, 
that the customer’s injuries were the result 
of an accident. The insurance company de- 
murred to the insured’s complaint, and when 
the demurrer was overruled the company 
refused to file an Judgment was 
entered for the insured, and the Superior 
Court unanimously affirmed the judgment 
The insurance company then appealed t 


answer. 


the Supreme Court of Pennsylvania on the}mi 


grounds that it was not obligated to defend}; 
an action based upon an assault and battery 
committed by its assured. 


Held: Judgment for the insured reversed 
The insurance company was not obligated 
to defend the assault and battery actior 
against its insured. The insured, by attach- 
ing a copy of the customer’s complaint 
against him, showed conclusively that the 
action brought against him was for an 
assault and battery committed by him; an 
as the policy specifically excludes coverage 
in this situation, the insurance company was 
correct in not defending the suit. The com- 
pany was not obligated to defend the suit 
merely because the insured stated the charges 
were groundless. The company’s obligation 
was not to defend all suits merely becaus 
they were groundless, but to defend all suits 
and claims covered by the policy whether of¢ 
not they were groundless. The question i 
not as to the truth or falsity of a claim, but 
whether it was covered by the policy. | 


One dissenting opinion, in discussing the 
fact that the insured attached a copy of the}. 
customer’s complaint to his own complaint 
against the insurance company, stated that 
if the insured had been less than honest an( 
said nothing about the customer’s complaint 
the insurance company would have been re 
quiréd to defend him. However, since the 
insured told the whole truth the insurance 
company was then entitled to deny all re 
sponsibility. The opinion went on to state. 
that the policy says “assault and _ batter 
shall be deemed an accident unless com 
mitted by or at the direction of the insured’ 
This proviso does not state, as the majority 
apparently thinks, that the insurance com, 
pany’s opinion determines if the assault and. 
battery was by or at the direction of the 
insured. It ‘is the complaint of the insured. 
against the insurance company which is th 
criterion of liability, not the complaint by; 
the victim of the accident against the in 
sured. If the majority had made this distine 
tion it would have not fallen into error. Th 
complaint of the insured does come witht 
the provisions of the policy, as the insure 
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sates that he did not commit any assault 
or battery against the injured party. 

Still another dissenting opinion attacked 
the majority by stating that since the insur- 


ance company demurred to the insured’s 
complaint, it necessarily as a matter of law, 


fionfadmitted the facts alleged by the insured. 
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The insurance company, therefore, admitted 
the insured’s allegation that he did not com- 
mit the assault and battery, and was thus 
required to defend the suit under its policy. 
Wilson v. Maryland Casualty Company. 
Pennsylvania Supreme Court. June 4, 1954. 
§ FrrE AND CASUALTY Cases 357. 


Insurer Wrongfully Refuses 
to Defend 


The wrongful refusal by an insurer to de- 
fend an action for its insured makes the 
insurer liable for attorney’s fees incurred 
in the defense of the action as well as the 
amount paid in settlement of the judg- 
ment against the insured. Second Circuit. 


The insured, operator of a cleaning estab- 
lishment, brought this action against his 
insurance company for its alleged breach of 
contract in failing to defend him. An oil 
corporation sold and delivered some clean- 
ing fluid to the insured, and a conversation 
took place between the oil company repre- 


Isentative and the insured at the time of the 


Hdelivery in which the oil company alleges 


omplaint 
ited that 
nest and 
omplaint 
been re- 
ince the 
isurance 
y all re 
to state 
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‘SS COM: 
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ma jority 
ice com 
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the insured orally agreed to indemnify the 
company against any loss which it might 
sustain by reason of the use of the cleaning 
fluid. An employee of the insured died as 
a result of an explosion of the cleaning 
fluid, and his administrator sued the oil 
company, which in turn asserted a cross 
action against the insured. The insured re- 
quested his insurance company to assume 
the defense of the third-party action. This 
it refused to do. At trial, the judge with- 
drew from the jury’s consideration the ques- 
tion of the insured’s active and primary 
negligence, and held that the only way the 
oil company could recover against the in- 
sured was on the basis of an oral indemnify- 
ing agreement made by the insured to the 
il company, and that the controversy over 
whether such an agreement was made was 
ia question of fact for them to decide. The 


‘jury found that the insured had orally agreed 


to indemnify the oil company. Judgment 
was awarded for the deceased’s administrator 
against the oil company, and another judg- 

ent awarded to the oil company against 
the insured for the same amount. The in- 


Fire and Casualty 


sured settled with the oil company, and 
brought this action against his insurance 
company. 


Judgment was awarded to the insured for 
his costs in defending the. prior action and 
the amount paid in settlement of the prior 
judgment. The insurance company appeals 
on the grounds that as a matter of law it 
must be assumed that the amount paid by 
the insured in settlement of the judgment 
was paid exclusively in discharge of an ob- 
ligation assumed by contract and hence not 
covered by its policies. 


Held: Judgment for the insured affirmed. 
The insurer wrongfully refused to defend 
the insured in the cross action, and thus he 
is entitled to damages consisting of his costs 
in defending the suit and the amount paid in 
settlement of the judgment. The court stated: 
“But Standard claims that the judgment in 
existence at the time of the settlement was 
based solely on the indemnity agreement, 
that any payment in discharge of this obli- 
gation must be deemed to have been made 
for that purpose alone, and that the judg- 
ment entered herein flies in the face of the 
plain terms of the policies, which excluded 
from coverage any liability based upon con- 
tract. There would be much force in this 
contention if the settlement had been made 
immediately after the entry of the judgment 
in the Supreme Court of Monroe County 
and no appeals had been taken to the Appel- 
late Division. But these appeals were taken; 
and such was the state of the record that 
experienced counsel might well have been 
fearful of a reversal and the direction of a 
new trial in which, on the evidence already 
adduced or on additional evidence, another 
trial judge might submit to the considera- 
tion of the jury . . . [the oil company’s] 
claim that Leonardi [the insured] had been 
guilty of primary negligence such as to 
justify a verdict in favor of . . . [the oil 
company] against Leonardi on either or 
both theories alleged in the cross-complaint. 
Since Standard wrongfully refused to de- 
fend Leonardi against . . . [the oil com- 
pany’s] cross-claim and neither the good 
faith nor the reasonableness of the settle- 
ment has ever been challenged we must 
hold against Standard on the main issue.” 


The insurance policy did not contemplate 
the breach of its provisions by the insurance 
company, and thus the ordinary rules of law 
govern this action for breach of contract.— 
Leonardi v. Standard Accident Insurance Com- 
pany of Detroit, Michigan. United States 
Court of Appeals for the Second Circuit. May 
14, 1954. 8 Frre anp Casuatty CAsEs 344. 
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Summaries of Selected Decisions 
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Injured Party’s Notice 
to Insurer Sufficient 


When an injured party gives immediate 
notice to defendant’s insurance company, 
the company cannot claim the defense of 
lack of notice. Illinois. 


The plaintiff received personal injuries as 
a result of being struck by an automobile 
driven by the insured. The insured, upon 
being arrested and jailed for the incident, 
entered a plea of guilty to drunken driving. 
The plaintiff’s attorney wrote to an agent 
of the insurance company advising him that 
he had written insurance on the car which 
struck plaintiff and of the date of the acci- 
dent. The letter gave the name and address 
of the driver, the seriousness of the plain- 
tiff’s injuries, and the drunken condition of 
the driver of the car at the time of the 
accident. In a telephone conversation with 
the agent of the insurance company the 
plaintiff's attorney gave further information, 
and the agent stated that the matter would 
be. turned over to the company’s adjusters. 
Subsequent to this conversation the plain- 
tiff’s attorney wrote to the insurance com- 
pany advising it that suit would be brought 
unless a reasonable settlement was made. 
After summons was served upon the in- 
sured, the insured obtained his own counsel 
who by letter requested the insurance com- 
pany to defend the action. The insurance 
company failed to assume the defense of the 
case, and judgment was entered against the 
insured. Plaintiff then brought this action 
against the insurance company to recover 
the amount of the judgment. The insurance 
company relied upon the terms of its policy 
requiring its insured to give written notice 
of the accident, and alleged that none was 
given by the insured until 72 days after the 
accident. The plaintiff contended that rea- 
sonable notice was given to the insurance 
company. Judgment for plaintiff in the trial 
court was reversed in the appellate court. 


Held: Judgment should be entered for 
the plaintiff. The notice given by the plain- 
tiff to the insurance company constituted 
reasonable notice and thus satisfied the 
policy’s requirements for the giving of no- 
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ance 
Dece 
(2d) 


tice “by or on behalf of the insured.” The 
court quoted Applemarr on Automobile Lia! 
bility Insurance, page 240, which states 
“Since the standard policy reads ‘by or on 
behalf of the insured’ there should be ne "In 
difficulty in interpretation of this clause 

It is a broad, liberal statement, embodying rf 
the result of the present judicial authority 
and permits anyone, acting for the insured, 
to give such notice. As to whether or not 
the claimant, who in reality acts. for himself, 
could give such notice a different question 
might arise. There seems to be no reason 
in logic why such notice should not be effec- 
tive. If the insurer believes fraud or collu- 
sion to exist, or desires to plead that the 
insured has not properly co-operated, that 
defense is more properly raised under the 
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co-operation clause than hereunder.”—Sim- 
mon v. Iowa Mutual Casualty Company. Ill- reac 
nois Supreme Court. May 24, 1954. 4 jack 
AUTOMOBILE Cases (2d) 553. whic 
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Roadbed Is an Object 


ente 
The contact of a body of a truck with af as_ 
roadbed of a highway constitutes a colli- 
sion with another object and comes under 
collision coverage. 


pe ric 
sona 
Louisiana. fron 


The insured’s truck was being driven at medi 


a slow rate of speed and in a careful 
ner when, for 
right rear dual wheels of the. 
off and caused the rear portion 
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recovered a judgment in the 
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which was reversed by the court of appeals, } the 
and on the insured’s application certiorari ing 
was granted to the Louisiana Supreme Coutt.| reqy 

Held: The contact of insured’s truck} The 
with the roadbed constitutes a collision with} % ¢ 
another object, and thus comes under the (2d 
collision coverage of the policy. The court} Prin 
stated that inasmuch as the peticy provided] be « 
for collision with objects without any} and 
limitation as to their kind Dr character,} PP 
coverage would be provided fox any loss in-} une 
curred by the automobile coming in contact} XP 
with anything that could begdescribed sucl 
an object, irrespective of whether it was und 
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moving or not. If the insurance company 
had desired to limit its liabil’ty to certait 
specific types of collisions, it, should have 
spelled out such restricted ceverage in its 
policy —Albritton v. Fireman’s Fund Insur- 
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hority} Where one is outside his car in the proc- 

sured} ess of jacking it up and is not touching 
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required for medical coverage. West 
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The insured, upon having a flat tire, started 
to jack his car up near the rear axle. When 
he found the jack did not raise the rear axle 
or far enough off the ground, he reached for 
_ Sane block to place under the axle. As he 
Ik. reached for the block, the car fell off the 
jack and struck him, causing injuries for 
which the medical bills were in excess of 
the $500 limit in the policy. The 
brought action against the insurance 
company alleging that he was “in or upon, 
entering or alighting from the automobile” 
as required under his medical coverage 
policy. The policy read: “To pay all rea- 
sonable expenses incurred within one year 
from the date of accident for necessary 
medical, surgical, ambulance, hospital, Pro- 
fessional nursing and funeral services, to or 
for each person who sustains bodily injury, 
sickness or disease, caused by accident, while 
in Or upon, entering or alighting from the 
automobile if the automobile is being used 
by the Named Insured or with his permis- 
sion.” Judgment was for the insured and 
the insurance company brought this appeal. 


Held: Judgment for the insured should 
be reversed. As the insured was outside his 
car and was not touching it at the time of 
the accident, he was not “in or upon, enter- 
ing or alighting from the automobile” as 
required under the medical coverage policy. 

truck} [he court quoted from the opinion in Davis 
n with} 2% Combined Insurance Company, 70 S. E. 
er the} (2d) 814 (W. Va.), which stated: “4. The 

court} Principle that the contract of insurance should 
svided} be construed liberally in favor of the insured 
t any}and strictly against the insurer does not 
racter,| apply when the language of such contract is 
ss in-| UNequivocal and unambiguous and clearly 
ontact} expresses the intention of the parties to 
yed asp Such contract.” As the words of the policy 
t was§ Under consideration, whether considered sepa- 
mpany§ fately or in context, are not ambiguous, the 
-ertaing court stated that it was not permitted to 
| have§ invoke any rule of construction. The liberal 
in its§ construction rule in favor of insureds does 
Insur-§ not have applicability to such plain language 
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as is found in the policy. The insured was 
outside the car and not touching it when the 
accident happened, and thus was clearly not 
within the provisions of his medical cover- 
Farm Bureau Mutual Auto- 
Company. West Virginia 
Supreme Court of Appeals. March 9, 1954. 
4 AutTomosILeE Cases (2d) 577. 


age.—Green v. 
mobile Insurance 


Surrender of Policy 
Not a Cancellation 


The insured’s surrender of possession of 
a policy did not waive the requirement 
of five days’ notice of cancellation, and 
the policy remained in effect. Court of 
Appeals for the Eighth Circuit. 


The insured received a postcard from the 
insurance company’s agent informing him 
that his requirements for insurance did not 
meet the standards of the company, and 
that the insured should return his policy 
for pro-rata cancellation. The insured did 
not know that he was entitled to at least 
five days’ written notice of the date of 
cancellation, and, therefore, left his policy 
with the company’s agent. The company 
subsequently mailed notice of cancellation 
to the insured, with the cancellation date 
fixed at November 3, 1952; On November 
2, 1952, the insured’s wife was involved in 
a serious automobile accident, and subse- 
quently the insurance company brought this 
declaratory judgment action to secure an 
adjudication of nonliability under the policy. 
The court fixed liability on the insurance 
company on the basis that the surrender 
of possession of the policy did not effectu- 
ate the cancellation, but that the date given 
in the notice of cancellation did. The insur- 
ance company then brought this appeal for 
review of the declaratory judgment. 


Held: The district court reached a per- 
missible conclusion of local law in defining 
the date of the cancellation of the policy. 
The circuit court applied the rule that it 
will accept the considered views of a dis- 
trict judge as to doubtful questions of 
local law. The burden was on the insur- 
ance company to show that the district 
court misconceived or misapplied the local 
law, and this it could not do. Therefore, the 
cancellation date remains the one given in 
the notice of cancellation, and the insurance 
company has liability for the accident of the 
insured’s wife—Pacific Employers Insurance 
Company v. Nance. United States Court of 
Appeals for the Eighth Circuit. April 23, 
1954. 4 AutomosILe Cases (2d) 326. 
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A REPORT TO THE READER 


| 


tions when no double taxation in fact occurs. 
Thus, on page 6 of the Report of the Com- 
mittee on Ways and Means, Congressional 
intent is expressed as follows: 

“The offered by the dividend-re- 
ceived credit is limited to situations in which 
double taxation actually occurs. Accord- 
ingly, the dividend-received credit is not 
allowed with respect to dividends paid by 
foreign corporations or tax-exempt domestic 
corporations.” 


relief 


In the light of this expressed intent, it is 
submitted that these limitations could not 
have been intended to apply to any domestic 
corporation which, in fact, is subject to the 
federal income tax and actually pays such a 
tax. If they were intended, then they must 
have been enacted by reason of misconcep- 
tion as respects the taxability of stock life 
insurance companies. It is submitted that, 
whatever the unexpressed reason for dis- 
crimination against stock of a life insurance 
company, the philosophy is entirely fallaci- 
ous and illogical since there can be no dis- 
tinguishing as between domestic tax-paying 
corporations of different types merely be- 
cause they are not all taxed in identically 
the same way. The only situation where 
this is feasible is where a dividend paid 
credit is allowed such as in the case of 
certain operating utility preferred stocks. 
No such dividend paid credit is allowed a 
stock life insurance company under the 
present Internal Revenue Code nor under 
H. R. 8300. Further, there is no logical 
basis for denial of such credits and deduc- 
tions on some theory of the degree of double 
taxation involved. Such an approach could 
just as logically apply to practically every 
type of corporation in view of tax-exempt 
interest income, depletion allowances, amor- 
tization of facilities, etc. The fact of the 
matter is that there is now double taxation 
as respects the corporate profits of a stock 
life insurance company, the degree of which 
cannot be measured from a comparable 
standpoint any more than the degree of 
double taxation could be measured as be- 
tween the corporate profits of a bank, indus- 
trial or mercantile corporation. Yet, the 
provisions of H. R. 8300, aforesaid, if en- 
acted in their present form, would deny life 
company stockholders, both corporate and 
individuals, relief from such double taxa- 
tion whereas all other non-exempt domestic 
corporation stockholders would receive such 
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benefits. It is submitted ghat such dis-¥} 
crimination is entirely unwarranted under 

the circumstances. 7 

If the provisions contained in H. R. 8300 

are enacted in their preseny form, the eco- x 
nomic consequences to the gasurance jndus- 
try will be exceedingly drastic. The stock} 

of life insurance corporations is widely held RM 
by corporate investors whish at present re-} 


: e °.8 ~ 
ceive the 85 per cent credit*allowable under fiver: 


Section 26(b) with respect?to dividends on i 
such stock. This benefit ig removed in the 
proposed Internal Revenu® Code of 1954. 
The removal of the benefit gould, of course, \ 
tend to depress the mar et value of theft 


stocks of life insurance éorporations and Bye 


place such corporate investprs in such stocksft 
at a decided disadvantagé. The net yield 
from such stocks woulg, of course, be 
greatly diminished. It wguld also hamper \ 
efforts of existing companies to acquirepi 
additional capital and make more difficult 
the formation of new steck life insurance 
corporations, as compared with mutual com- 
panies in particular and ¢ther corporations 


*, 
in general. Also, the attractiveness of such} S 


‘ e . 0) 
stocks now owned will Gisappear with the x 
resulting depressing effec\ on the market as 
selling-off occurs. 


a 


In addition, existing companies havinghy 
life subsidiaries would be adversely affected. 
In order to reap an adequate benefit frompeys 
their investments in subsidiaries, they would 
be required to file consolidated returns and 
suffer the 2% addition to tax imposed as 4 
privilege for filing such return, Moreover, pts 


by virtue of the defixition of affiliated 
groups, not all closely allied corporate groups} 


. a a Y 
are eligible to file consolidated returns. Thus, hier. 


a life company may only consolidate with ‘ 
another life company. It cannot consolidate 
under present law with a non-insurance}j 
affiliate or parent. 

It is, therefore, respectfully requested thatf, 
Sections 34, 116 and 246 of H. R. 8300, asf 
well as any other similar subsections wherein 
discriminatory treatment is accorded stock 
life insurance companies (such as Sectionsfve 
923(d)(2) and 951(c)(4)), be amended topes 
continue the present 85 per cent dividend 
received credit in the form of a deductionR 
for corporate stockholders and that the 
benefits of the newly proposed relief fro 
double taxation of dividends to individual 
stockholders of insurance companies be ex 
tended to such stockholders. 


ILJ—July, 19 
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Next MONTH the Federation of Insurance 
Counsel holds its 1954 annual conference at 
Milwaukee, and many of the interesting and 
authentic papers to be presented at this con- 
ference will appear in a future issue. 


Cominc to the readers next month is an 
authoritative discussion of business purchase 
agreements funded wiih life insurance. Also 
scheduled is an article on that troublesome 
and polemic question of liability without negli- 
gence, with a suggestion for insurance industry 
action. Certainly off the beaten path is such 
a subject as reinsurance and _ international 
double taxation, but many may find this 
London-written article of value. 


In ADDITION to the signed articles, the 
decisions of the courts interpreting policy 
contract provisions and ever-interesting tort 
situations will be sought and digested and 
correlated to the four main fields of insur- 
ance law—Fire and Casualty, Life, Automo- 
bile and Negligence. 
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There are individual units of the CCH INSUR- 
ANCE LAW REPORTS for the insurance spheres 
of widest interests. 


Each selective unit covers the new deci- 
sions from all higher jurisdictions in its own 
particular province. 


For selective reporting of new insurance cases, 
to get the latest decision first, depend upon 
this different, faster, authoritative reporter. 


Write for Complete Details 


ERCE. CLEARING, HOUSE 
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COMMERCE. ARAAAAAARA AAA ARAMARK ANC, 
PUBLISHERS of TOPICAL LAW REPORTS 


NEW YORK 36 CHICAGO 1 WASHINGTON 4 
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